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STATEMENT IDENTIFYING ORDER APPEALED,
INTRODUCTION & THE RELIEF SOUGHT

I I Jd7 VT A J a2

The City of Pontiac had been grappling with insolvency for many years. To

address this problem, the Governor appointed an emergency manager for the City of
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VI V I VU VvV ddPVJUUT VTV JIJJT N\

Pontiac to act as a responsible steward. At all times relevant to this lawsuit, the &

CT

emergency manager exercised his powers pursuant to PA 4; these powers included H

+=0

the ability to make temporary modifications to contracts and to modify, adopt, or <
repeal ordinances on behalf of the City Council. See, e.g., MCL 141.1519. %
The Emergency Manager for the City of Pontiac made many necessary, but
difficult, decisions. By way of partial example only, the Emergency Manager made
the following reductions: (1) he eliminated the police and fire department and
contracted for these services from neighboring communities; (2) he terminated
hundreds of employees and contracted for various services at a substantial savings to
the City; (3) he sold millions of dollars of City owned property; and (4) he
renegotiated multiple contracts and collective bargaining agreements. As part of the
above cuts, the Emergency Manager suspended the City’s obligation to make
contributions to the Police and Fire VEBA, which is a trust created to provide health
insurance to retired police and fire personnel. His Order effectuating the above

stated:

[The Trust is] amended to remove [the| obligations of the City to
continue to make contributions to the Trust as determined by the
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Trustees through actuarial evaluations. The Order shall have immediate
effect. (Exhibit D.)

In requesting permission to make the above modification from the State of
Michigan, the Emergency Manager concisely explained:

“[tlhe City will not be able to pay the expected VEBA contribution

. for the fiscal year ending June 30, 2012, to the Trust. The termination
of this obligation to the Trust will not create any hardship on the
employees covered by the Trust who will continue to receive healthcare
benefits. . . . (Exhibit B)(emphasis added.)

Based on the above language, both Plaintiff and the City agreed that the
Emergency Manager suspended the City’s obligation to make the 2011-2012
contribution to the VEBA; the parties, however, disagreed on whether these actions
were legal. The above modification to the VEBA resulted in this lawsuit and
Plaintiff advanced several arguments. Plaintiff argued: (1) that the contractual
modification violated the Michigan Constitution; (2) that the modification violated
City Ordinance; and (3) that the modification breached the collective bargaining
agreements/trusts. (Exhibit F: Complaint.) After extensive briefing, the lower court
dismissed Plaintiff’s lawsuit in its entirety.

The Court of Appeals agreed with the lower court on every issue presented for
appellate review. The Court of Appeals held that the City did not violate the
Michigan Constitution. The Court of Appeals agreed that the City was allowed to
modify the ordinance and collective bargaining agreement under PA 4. The Court of

Appeals also agreed that the contract could be modified retroactively.

2
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After having addressed every argument presented on appeal, the Court of
Appeals created a new issue sua sponte. While agreeing that the Emergency
Manager was authorized to modify the contract retroactively, the Court of Appeals
found that the Emergency Manager’s language did not effectuate his intent. The
Courtr focused on the languége of the Order, which provided that the Order
“remove[d] [the contractual obligations] of the City fo continue to make
contributions to the Trust.” The Court of Appeals found that the word continue
only applied to “present or future” obligations and the Court determined that the
$3,473,923 was not a “present or future” obligation because it was already accrued.
The Court of Appeal’s holding was improper for two reasons.

As the money had not been paid by the City, it stil/ was a present obligation
and the Court’s holding to the contrary was clear error. Just as problematic is the
manner in which the Court of Appeals. reached its holding. The Court of Appeals
ignored a stipulated .fact; the Court of Appeals sua sponte amended Plaintiff’s
Complaint; the Court of Appeals consulted parole evidence regarding an issue that
had not been briefed; the Court of Appeals addressed an issue not preserved for
appeal; and the Court of Appeals disregarded the plain language of the Order and the
Emergency Manager’s expressly stated intent.

The Court of Appeal’s improper advocacy threatens the City of Pontiac’s

financial stability and could result in the appointment of another Emergency
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Manager. The City of Pontiac requests that this Court grant leave to appeal and
reverse the Court of Appeals because this case involves a significant public interest,
namely — the financial solvency of a major Michigan City that recently ended its

“financial emergency.”
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QUESTIONS PRESENTED FOR REVIEW
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ISSUE ONE: This case involves an Emergency Manager’s modification of a

collective bargaining agreement as allowed by Public Act 4. The Court of Appeals

NZ 4210 S IALAQ AT A 1NN

affirmed the trial court’s dismissal of every cause of action pled. The Court of {]

T

Appeals, however, interpreted the Emergency Manager’s Order in a manner:%

inconsistent with (1) the plain language of the Order, (2) Plaintiff’s own
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interpretation of the Order, and (3) the Emergency Manager’s interpretation of the
Order. In fact, Plaintiff did not even argue the issue sua sponte raised by the Court of
Appeals because the import of the Order was understood by all parties. Considering
that the Court of Appeal’s Opinion threatens insolvency for the City of Pontiac—a
City that recently emerged from a “financial emergency”—did the Court of Appeals

commit reversible error when it became an advocate for Plaintiff and decided an
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issue that had not been pled, briefed, or preserved?
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ISSUE TWO: When the Emergency Manager sought permission from the State to

modify the City’s contractual liability to Plaintiff, he expressly stated that he was

amending that City’s obligation to pay amounts accrued in the 2011-2012 fiscal

year. As the contribution had not been made, his Order stated that the City had no

obligation to “continue to make” the disputed payment. Did the lower court
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CONCISE STATEMENT OF PROCEEDINGS BELOW

This lawsuit was filed in August 2012 by both the Board of Trustees of the
City of Pontiac Police and Fire Retirement System and the Board of Trustees of the
City of Pontiac Police and Fire Retiree Prefunded Group Health and Insurance Trust.
The Complaint contained six causes of action. On February 2, 2013, the trial court
dismissed all claims filed by the Board of Trustees of the City of Pontiac Police and
Fire Retirement System (Counts I, III, and V). These claims were not appealed.

The City of Pontiac’s motion for summary disposition involved Counts II, IV,
and VI, Count II alleged that the City violated Art 9, § 24 of -the Michigan
Constitution when the City temporarily stopped making contribution to the VEBA
health care trust, Counts IV and VI alleged that the Emergency Manager violated a
City Ordinance and the VEBA trust agreement. On May 1, 2013, after a lengthy oral
argument, the trial court granted the City’s Motion for Summary Disposition.
Plaintiff appealed this Order.

On March 17, 2015, the Court of Appeals issued its opinion. The Court of
Appeals affirmed the lower court on every claim pled by Plaintiff and ruled upon by
the trial court. However, the Court of Appeals, sua sponte, held that the Emergency
Manager’s Order was ambiguous and did not say what the parties had agreed it said.
The Court of Appeal’s—without the benefit of any briefing on the issue—imposed

$3,473,923 of unexpected liability on a City that had just resolved its “financial
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emergency” status. Because the City only exited the financial emergency due to the
contractual adjustments that form the basis of this lawsuit, the Court of Appeal’s
opinion may result in the appointment of a new emergency manager. Given the
import of its opinion, and because there was no briefing on the issue (Plaintiff and
Defendant agreed so there was no reason to brief it), the City filed a Motion for
Reconsideration on April 6, 2015, which the Court of Appeals denied. This leave to

appeal follows.
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CONCISE STATEMENT OF MATERIAL FACTS

1. THE CiTY OF PONTIAC’S FINANCIAL CONDITION NECESSITATED MANY
CUTBACKS

It is no secret that many Michigan cities have faced trying economic times.
Like many Michigan municipalities, the City of Pontiac has been confronted with
(1) declining revenues due to diminishing property values/taxes; (2) a declining
population due to a decrease in jobs; and (3) increasing expenditures as the cost to
provide basic services continues to rise.

It is not disputed that the City has been running budget deficits for a number
of years. In fiscal year ending June 30, 2008, the deficit was $7,007,957; in fiscal
year ending June 30, 2009, the deficit was $5,607,638; in fiscal year ending June 30,
2010, the deficit was $4,089,199. For fiscal ending June 30, 2012, the deficit was
$3,425,594. See, e.g., City of Pontiac Retired Employees v City of Pontiac, No.
12-12830, 2012 US Dist LEXIS 98858, at * 3 (ED Mich July 17, 2012); see also
(Exhibit A: John Naglick’s Affidavit.)

2. PUBLIC ACT 4
Michigan’s municipalities are required by law to operate under a balanced

budget. MCL 141.421 et seq. Cognizant that many Michigan municipalities were on

the brink of insolvency, Michigan’s legislature enacted the Local Government and
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| School District Fiscal Accountability Act (“the Act” or “PA 4”).! In enacting PA 4,
the legislature stated its intent as follows:

The legislature hereby determines that the health, safety, and welfare of
the citizens of this state would be materially and adversely affected by
the insolvency of local governments and that the fiscal accountability
of local governments is vitally necessary to the interests of the citizens
of this state to assure the provision of necessary governmental services
essential to public health, safety, and welfare. The legislature further
determines that it is vitally necessary to protect the credit of this state
and its political subdivisions and that it is necessary for the public good
and it is a valid public purpose for this state to take action and to assist a
local government in a condition of financial stress or financial
emergency so as to remedy the stress or emergency by requiring
prudent fiscal management and efficient provision of services,
permitting the restructuring of contractual obligations, and prescribing
the powers and duties of state and local government officials and
emergency managers. The legislature, therefore, determines that the
authority and powers conferred by this act constitute a necessary
program and serve a valid public purpose.
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Mich. Comp. Laws § 141,1503.

PA 4 provides that, in certain circumstances, the State of Michigan may

TTORNEYS AND COUNSELORS AT LAW
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appoint an Emergency Manager to a municipality to help stave-off economic ruin.

The appointment of an Emergency Manager first requires extensive review and the
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determination that a “financial emergency” exists. Mich. Comp. Laws § 141.1513; §

141.1514; § 141.1515. Only after this process reveals that a “financial emergency”

exists can an Emergency Manager be appointed.

1 At all times relevant, PA 4 was a duly enacted law with full force and effect. It has since been
replaced by PA 436.

10
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Once appointed, an Emergency Manager has many tools at his disposal to
address the financial emergency. One of these tools includes the ability to make
changes to the terms and conditions of contracts and collective bargaining
agreements. MCL 141.1519(1)(k). Likewise, an Emergency Manager has the ability
to “[e]xercise solely, for and on behalf of the local government, all other authority
and responsibilities of the chief administrative officer and governing body
concerning the adoption, amendment, and enforcement of ordinances. . . .” MCL
141.1519.

Pursuant to PA 4, the City of Pontiac had a State appointed Emergency
Financial Manager, Louis Schimmel.

3. THE CITY HAS TAKEN DRASTIC STEPS TO REDUCE ITS BUDGETARY PROBLEMS

Since the appointment of an Emergency Manager, by way of partial example,
the City has taken the following steps to address the City’s financial crisis:

» The City eliminated its police department;

e The City eliminated its emergency dispatch services;
e The City eliminated its animal control services;

¢ The City eliminated its vital records department;

e The City eliminated its Fire Department;

e The City largely eliminated its Department of Public Works; and

11
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e The City has contracted for many other services, such as accounting, 0
payroll, building safety, planning, legal, income tax and public utilities and
information services at significant savings.
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e The City has separated itself from the Library Board and the Housing
Commission, relieving the City of the obligation to provide administrative
services to those agencies.

¢ The Emergency Manager has also negotiated new Collective Bargaining
Agreements with the City’s labor unions through June 30, 2013, which !
resulted in substantial savinggs.2

LAW

4. WHILE THE ABOVE REDUCTIONS HAVE CERTAINLY HELPED MOVE THE CITY IN
THE RIGHT DIRECTION, THE CITY HAD TO ADDRESS CERTAIN LEGACY COSTS

IAlA-1C 20

Plaintiff alleges that the City should have paid $3,473,923 to the VEBA for

the fiscal year between July 1,2011 and June 30, 2012. Because the City was unable

to pay that sum, and because modifications could be made without impacting retiree
health care,” the Emergency Manager sought to relieve the City of this substantial

burden.

GIARMARCQO, MULLINS & HORTON, P.C.
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In order to address the above financial problems, on July 10, 2012, the

Emergency Manager—pursuant to his authority vested under PA 4—requested

permission from the State of Michigan to temporarily suspend the City’s obligation

GMH
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2 See Emergency Manager’s Orders and Press Releases at
http://www.pontiac.mi.us/emergency finance manager/emergency manager execcutive orders.p
hp.

3 As the Emergency Manager explained in Exhibit B, temporarily suspending the City’s
contribution to the Police and Fire VEBA would not create any hardship for the VEBA’s
beneficiaries who will continue to receive health insurance. As the Police and Fire VEBA
existed at the time this lawsuit was dismissed, it had enough assets to pay for all health
insurance expenditures for approximately ten years. (Exhibit B.)
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to make contributions to the Police and Fire VEBA.* (Exhibit B.) The stated intent
of this letter was to temporarily modity the City’s obligation to make the payment
accrued in the fiscal year July 1, 2011 through June 30, 2012. He specifically stated
that

“[t]he City will not be able to pay the expected VEBA contribution

. for the fiscal year ending June 30, 2012, to the Trust. The termination

of this obligation to the Trust will not create any hardship on the

employees covered by the Trust who will continue to receive healthcare

benefits. . . .

On July 16, 2012, the State Treasurer determined that—pursuant to Public Act

4—the City could temporarily stop making contributions to the Police and Fire

VEBA. (Exhibit C.) State Treasurer Dillon confirmed the following:
e The City lost 22% of its tax base from 2010 to 2011;

e City property tax revenue decreased from $12.9 million in 2007 to
$10.9 million in 2012;

¢ City income tax decreased from $13.3 million in 2007 to $8.7 million
in 2010,
¢ The City has a residential housing vacancy rate of 18%; and

e The City’s population has plummeted. (Exhibit C.)

4 The Police and Fire VEBA was created to provide prefunded health insurance benefits to retired
police and fire employees.

13
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As such, the State Treasurer determined that a cessation of the City’s obligation to

a3

contribute to the Police and Fire VEBA was “reasonable and necessary” to serve a3
“significant and legitimate public purpose.” (Exhibit C.)
On August 1, 2012, the Emergency Manager issued Executive Order 225 to

amend the trust pursuant to MCL 141.1519(1)(k) of 2011 PA 4, to terminate the

T CTNZ Az/0 NSIAL A

VIOV I VUV dVvJUT VTV JJTIN

city's annual actuarially required contribution to the trust for fiscal year ending June

30, 2012. The order read with respect to its substantive provision as follows:

INA-1C =0

Article III of the Trust Agreement, Section 1, subsections (a) and (b)
are amended to remove Article III obligations of the City to continue to
make contributions to the Trust as determined by the Trustees through
actuarial evaluations. The Order shall have immediate effect.

(Exhibit D.)
S. THE COURT OF APPEALS’ OPINION
Regarding every issue pled by Plaintiff and preserved for appeal, the Court
of Appeals affirmed summary disposition for the City. The Court of Appeals held
that the modification did not violate the constitution. The Court of Appeals held
that the City did not violate the ordinance or contract at dispute. The Court of
Appeals even held that the City could make the contractual modifications
retroactive. (Exhibit T}).
The Court of Appeals, however, interpreted the Order’s language of “to

continue” and determined that it only applied to “present” obligations. If the

14
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Court of Appeals’ interpretation is correct that “to continue” means “present”
obligations, there is no dispute that the $3,473,923 was presently owed and had
not been paid. It was, and continues to be, a “present” obligation. As the Court of
Appeals interpreted a stipulated fact, there was no opportunity to brief this issue.

The Court of Appeals became an advocate, which is not permissible in our model

of jurisprudence.
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LEAVE TO APPEAL SHOULD BE GRANTED
FOR THE FOLLOWING REASONS

MCR 7.302(B)(1)-(6) outlines the grounds for leave to appeal to the Supreme
Court. The City of Pontiac contends that the following grounds are applicable to this
leave to appeal:

o “[TThe issue has significant public interest and the case is one by or
against the state or one of its agencies or subdivisions or by or against
an officer of the state or one of its agencies or subdivisions in the

officer’s official capacity.” MCR 7.302(B)(2).

e “[T]he issue involves legal principles of major significance to the
state’s jurisprudence.” MCR 7.302(B)(3).

¢ “[I]n an appeal from a decision of the Court of Appeals,.the decision is

clearly erroneous and will cause material injustice. . .” MCR
7.302(B)(5).

This lawsuit involves a Michigan municipality that was recently under the control of

an Emergency Manager (it still has a Transition Advisory Board) and is in

receivership, Not only does this appeal involve a City, the Court of Appeal’s sua

sponte holding may result in the appointment of a new emergency manager. The

Court of Appeals may have created a pyrrhic victory for Plaintiff because it is an

unsecured creditor and bankruptcy is an unfortunate possibility. As will be

explained below, the Court of Appeals was “clearly erroneous” for two reasons. It

was not proper for the Court of Appeals to become an advocate and raise claims

never pled 6r preserved. It also erred in reading the plain and unambiguous Order
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and created an ambiguity where none existed. The City has suffered material
injustice because it did not have the opportunity to respond to claims never advanced
by Plaintiff that signigicantly impact the City and its residents.

1. THE COURT OF APPEALS SHOULD NOT HAVE BECOME AN ADVOCATE FOR
PLAINTIFF

As the United States Supreme Court has explained, courts “rely on the parties
to frame the issues for decision,” as “[o]ur adversary system is designed around the
premise that the parties know what is best for them, and are responsible for
advancing the facts and arguments entitling them to relief.” Greenlaw v United
States, 554 US 237, 243, 244; 128 S Ct 2559; 171 L Ed2d 399 (2008) (internal
quotations marks omitted). The Greenlaw Court went on to further observe that
courts “do not, or should not sally forth each day looking for wrongs to right. We
wait for cases to come to us, and when they do we normally decide only questions
presented by the parties.” Greenlaw, 128 S Ct at 2564 (quoting United States v
Samuels, 808 F2d 1298, 1301 (8th Cir. 1987) (R. Arnold, J., concurring)).

In our model of jurisprudence, it is widely accepted that procedural default
rules generally take on greater importance in an adversary system such as ours than
in the sort of magistrate-directed, inquisitorial legal system characteristic of many
other countries. “What makes a system adversarial rather than inquisitorial is . . . the
presence of a judge who does not (as an inquisitor does) conduct the factual and

legal investigation himself, but instead decides on the basis of facts and arguments
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pro and con adduced by the parties.” McNeil v Wisconsin, 501 US 171,181, n.2; 111
S Ct 2204; 115 L Ed2d 158 (1991). In an inquisitorial system, the failure to raise
legal error can in part be attributed to the magistrate, and thus to the state itself. In
our system, however, the responsibility for failing to raise an issue generally rests
with the parties themselves. Consistent with the above, Michigan’s Supreme Court
has held:
it is a necessary corollary of our adversary system in which issues are
framed by the litigants and presented to a court; that fairness to all
parties requires a litigant to advance his contentions at a time when
there is an opportunity to respond to them factually, if his opponent
chooses to; that the rule promotes efficient trial proceedings; that
reversing for error not preserved permits the losing side to
second-guess its tactical decisions after they do not produce the desired

result; and that there is something unseemly about telling a lower court
it was wrong when it never was presented with the opportunity to be

right.

Napier v Jacobs, 429 Mich 222, 228-229; 414 NW 2d 862, 864 (1987).

In this case, regarding its breach of contract claim, Plaintiff only argued that
the Emergency Manager did not have legal authority to retroactively modify
contracts. Plaintiff did not argue, however, that the Emergency Manager did not
actually do what he set out to accomplish. The Court of Appeal’s interpretation of
the Emergency Manager’s Order utilizing parol evidence was an issue not raised by
the Plaintiff in its Complaint, not ruled on by the trial court, and not briefed by the

parties. In fact, Count IV of Plaintiff’s Complaint alleged violation of Ordinance and

Breach of Trust and stated at paragraph 61 that “[the] City has failed to timely makes

18
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its contributions to the Trust for fiscal year July 1, 2011 - June 30, 2012, and has ;
C
further indicated that it will not make this contribution” and in the prayer for relief, 2
<l
para. 63 (a) provides, “Declare the defendant has violated its ordinance by its failure ;
to pay its annual contribution to the trust for fiscal year July 1, 2011 — June 30,%
2012.” (Exhibit F.) E
H
d

As this Court can see, Plaintiff had conceded that the Emergency Manager

modified its obligation to pay the 2011-2012 contribution. Plaintiff’s presentation H

INA-1C 1= |
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centered on the question of whether the modification was legal—not whether it
actually occurred. If it had not occurred, there would be no point to this entire
lawsuit. Not once did Plaintiff argue that.the 201 1-20 12 contribution had not, in fact,
been modified. Plaintiff’s response to the City’s motion for summary disposition
before the trial court did not raise any issue with respect to the Emergency
Manager’s Order applying only prospectively to fiscal year July 1, 2012 through
June 30, 2013 based on the language of the Emergency Manager’s Order. (Exhibit
G). Furthermore, Plaintiff’s bricf on appeal only raised the issue of whether the
Emergency Manager’s Order violated PA 4, (Exhibit H at pp. 12-14). Plainttff has
only argued that the Emergency Manager had entered an Order retroactively
extinguishing an obligation to contribute and raised the legal argument, that Order

was not permitted under MCL 141.1519. (Exhibit H).
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The Court of Appeals should not have, on its own initiative, decided issues

1 I Jd7 VT A JJa

not raised by the parties, not properly briefed, and in which the record is lacking.

IALAQ A3 A 1IN
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Given the import of the Court of Appeals decision, this judicial advocacy was not ?
prudent. Had there been a question not raised that should be considered, it should %

have been, at most, remanded for proper consideration. In this matter, the Court of

Appeals was not a court of primary jurisdiction.

CHN'T CTOZ/

2. THE COURT OF APPEALS’ INTERPRETATION OF THE ORDER IS CONTRARY TO H
THE PLAIN LANGUAGE OF THE ORDER AND THE EMERGENCY MANAGER’S%
EXPRESS INTENT

As the Michigan Supreme Court has repeatedly instructed, the fundamental
obligation when interpreting statutes is “to ascertain the legislative intent that may
reasonably be inferred from the words expressed in the statute.” Koontz v Ameritech

Services, Inc, 466 Miéh 304, 312; 645 NW 2d 34 (2002). And, beyond the

necessity for legal citation, if the statute is unambiguous, judicial construction is

neither required nor permitted. In other words, “[b]ecause the proper role of the
judiciary is to interpret and not write the law, courts simply lack authority to
venture beyond the unambiguous text of a statute.” /d (emphasis added), see also

Paige v City of Sterling Heights, 476 Mich 495; 645 NW2d 34 (2006). It is also

well established that, “[u]nless otherwise defined, statutory terms are generally

interpreted in accordance with their ordinary meaning.” Walfers v Nadell, 481

Mich 377, 381-382; 751 NW2d 431 (2008).
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In the present action, the Emergency Manager advised the State of Michigan 0

d|

that the City could not make the 2011-2012 contribution to the Trust and sought to 8

IALA
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modify the contract. (Exhibit B)(stating that “[t]he City will not be able to pay the

expected VEBA contribution . .. for the fiscal year ending June 30, 2012, to the 9

Trust. The termination of this obligation to the Trust will not create any hardship on

the employees. . . .) In order to effectuate his expressly stated intention, the

Emergency Manager read with respect to its substantive provision as follows:

INA-1C =0

Article II of the Trust Agreement, Section 1, subsections (a) and (b)
are amended to remove Article IIT obligations of the City to continue to
make contributions to the Trust as determined by the Trustees through
actuarial evaluations. The Order shall have immediate effect.

(Exhibit D.) The express language states that the City was not required to “continue
to make contributions” to the Trust. As the 2011-2012 obligation had not yet been
paid, the Order provided that there was no obligation “to continue to make” the
contribution. There is no other recasonable reading of this Order and the Court of
Appeal’s holding creates a dangerous and absurd result.

As the Court of Appeals opted to consult parol evidence, is puzzling how it
could read the Emergency Manager’s letter to state and determine that he was only
considering contributions in the 2012-2013 year. His letter expressly states that
“[t]he City will not be able to pay the expected VEBA contribution .. . for the fiscal

year ending June 30, 2012” and that the City was “terminat|[ing] . . . this obligation,”
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Had the Order been ambiguous, the parol evidence states what the parties to this ;

d|

action always knew: the Emergency Manager suspended the City’s obligation to G
make the 2011-2012 payment. The Court of Appeal’s interpretation of the Order was
clear error and resulted in substantial harm to the City of Pontiac and the State of
Michigan.

RELIEF REQUESTED

For the reasons stated above, the City of Pontiac asks that the Court grant

INA G 2N T CTOZ 2/Q DS IAL A
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leave to appeal.

GIARMARCO, MULLINS & HORTON, P.C,

By: __/s/ Stephen J. Hitchcock
STEPHEN J. HITCHCOCK (P15005)
Attorney for Defendant/Appellant

101 West Big Beaver Road, 10™ Floor
Troy, MI 48084-5280

(248) 457-7024; Fax: (248) 404-6324
Email: sih@gmhlaw.com.

Dated: June 4, 2015
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NOTICE OF HEARING

PLEASE TAKE NOTICE that a hearing on this Application for Leave to
Appeal will be brought on for hearing before the Supreme Court on Tuesday, June

30, 2015, or as soon thereafter as the matter may be heard.

GIARMARCO, MULLINS & HORTON, P.C.
By: _ /s/Stephen J. Hitchcock

STEPHEN J. HITCHCOCK (P15005)
Attorney for Defendant/Appellant

101 West Big Beaver Road, 10" Floor
Troy, MI 48084-5280

(248) 457-7024; Fax: (248) 404-6324

Email: sjh@gmhlaw.com.

Dated: June 4, 2015

23

N =G 20T CTOZ A2/ S IALAQ AT A 1NN

T S d7 VIO

VNI V VU V d VNIV [T NIV N




IARMARCO, MULLINS & HORTON, P.C.

ATTORNEYS AND COUNSELORS AT LAW

G

GMH

Tenth Floor Columbia Center ¥ 101 West Big Beaver Road ¥ Tray, Michigan 48084-5280 v P: (248) 457.7000 v F: (248) 457-7001 v www.gmhlaw.com

PROOF OF SERVICE

JOAN M. FLYNN states that on the 4" day of June, 2015, she did serve a

copy of the Application for Leave to Appeal, Notice of Hearing, and this Proof of

Service upon:

Clerk of the Court

Michigan Court of Appeals

201 W. Big Beaver Road, Ste. 800
Troy, MI 48084-4127

SERVED VIA: TrueFiling e-file system

Matthew 1. Henzi, Esq.
Sullivan Ward Asher & Patton, PC
25800 Northwestern Hwy., Ste. 1000
Southfield, MI 48075-8412
Email: mhenzi{@swappc.com
SERVED VIA EMAIL AND

FIRST CLASS MAIL

Clerk of the Court

Oakland County Circuit Court

1200 N. Telegraph Road

Pontiac, M1 48341

SERVED VIA: TrueFiling e-file system

by the means stated for each party, accordingly.

78/ Joan M. Flynn

JOAN M. FLYNN
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EXHIBIT A

Board of Trustees of the City of Pontiac Police and Fire Retiree

Prefunded Group Health and Insurance Trust v City of Pontiac

COA No. 316418
DEFENDANT/APPELLANT’S APPLICATION FOR LEAVE TO APPEAL
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AFTDAVIT OF JORN NAGLICK,
STATE OF MICHIGAN ) X
COUNTY OF OAKLAND 3 -

JOHN NAGLICK being first duly sworn, states as follows:

1. T make this affidavit based upon personal information, knowledgo, and bolief, and
if calied as a whtness, I can compsotently tcstifylundor onlh to the facts set fovth herein,

2. 1 am the Chief Finascial Officer for the Cily of Pontiac and hold the position of
Finaace Director,

3 Iam a Heensed CPA in the State of Michigan and hold a BBA in Accounting, MBA
in I-‘im;nce ainct the Amerioan Institute of Certified Public Accountants eredentinl “Certified in-
Financial Forensies.”

4, T have reviewed the City of Pontiac’s Brief in Support of ils Motion for Summary
Disposition in CaseNmnber 12-128625-02.

5. The facts contained in Sections 2, 4, and 5 of the Fact Section ave true and securaie,

Further, Alfiant sayelh not,

JOHN NAQI}L‘I-( U
Subseribed and sworn to before me )
{his 4th day of Mavch, 2013,

£otaty Public

!ﬁ ‘quntyy MI
in CLQJ] Cou

Acli ty, M1 _
My Commission Bxpires: "&(LJ{_”, 4 .QO /%/

e s
NE E. ARNDT
Notary gt‘:‘hllo. Slate of Mishipan
oounty of Caklend 4
py Comalssion Eip'tes am._na. 2%
Acting tn The Gouity ©f
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EXHIBIT B

Board of Trustees of the City of Pontiac Police and Fire Refiree
Prefunded Group Health and Insurance Trust v City of Pontiac
COA No. 316418

DEFENDANT/APPELLANT’S APPLICATION FOR LEAVE TO APPEAL
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CITY OF PONTIAC
OFFICE OF THE BMERGENCY MANAGER
Lours H, SCHIMMRY,

42450 Woedwnrd Avelmu
Yonting, Michlgnn 8342
Toloplonor (248) 756-3133
Tnxi (248) 758-3202

Tuiy 16, 2012

Ian, Androw Dlllon, Treasuver
Stalo of Miohigan

Wflohlgan Deparhnent of Trensy
Loanslug, MI4§022 .

FEO RSN S R B

Re:  Clly ¢f Pontiae/siefion Under Section L9k} of fha Locat Govornmient and ihe Sehool Distriet

Accountabilliy Aet Relaed tg Local 376, Pontlne Fire Fighlers Unlou ("BYFIM, Pontlas
Foliea Qffteers Assoolutton (“PPOAY) aud Posfine Police Supernisoss Assoelition (“PPSA)

Doar ‘Traasurar Diflon;

Diwweing wy tommre as Binorgency Mavager for the Clty of Pontlae, 1 hiave inken stops o tadues tho cost of
aollvo omplovee md rolfreo Healthoare, Durhug the comss of theso ¢Moits, -1 have worked with
tdondovelrook Tusurance. (“Mordowbreok”) in veviewing varlous healthoaro, dénint Justinueo plans and
ather plans pravided fo Lofl activo emypsloyess as weoll as rotiress,

Paxt of the plaus Lnt wors I oxistenge whoi Latrived Snotuded a Deolnratlon of Trost and Agrooment of
fhe City of Ponllao Polieo and Flro Rotltes Bro-Punded Glroup Henllh wnd Tisnrance Plan dated Aungnst 26,
{996 (Polles mut ¥lie Rellree VEBA). This plen was & rosull of ookleotive baegaluing agrecimerds
bulweon the above-onptioned bargalnbug units on hahaff of police officers md (ive fightors wiileh provided
for o pro-funded Teast Agroomont For voliress of the nbove-anptloned batgalning wotis who rotlred on o
aftor August 22, 1996, This plan fid Trust provided for pro-fundlng of the obligatlong by tho amployer,
Clty of Ponltao thint ¢avered vatlress' honlthonro bonofits, As of Maroh 21, 2062, tho VEBA has nssofs oF
$30,891,367, Pollec and fire refitoey prlor o August 82, 1996, do nol have a shmblar pre-fanded plan in
Moes aud the Cliy 1s paying for their avmual heolthears eosts on n stittent onsh flovy bosls,

Attlolo IIT of tho Trust Agreoment, Sgclion | provides;

“(8) Tho ofty-Braploys: shalt be sequired 10 pag o the Trust Fund sueh wmoviite as [ie Truptoss
Ay doternine are notunilally eexllilod and are actuarlally necossnry to fsd the Trast and provido
bouofits provided by the Pian eonslstent with acidaclal valuations and onlonfulions made by the
Aotunry for the “Prust 1o teswlt In Profunded Plan,

Page o4
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Suoh contrlbutlons shall also be raade i ecordaues with tho Colleotlve Bargaining Agreement
Dotwean the coltootive bargalning assoolations and e smployer and this Trust Agrcement, and
stich ather regulattons of the Board of Tristeos as are not fneonststont with the aforosald authorlty,

&) In wddition to 1he nmemts pakd by the Clty on bohatr of Padleipants as set forth above and n
the Colleetive Bargalning Agroenients, tho Cily shall conlilbuu 16 e Tinst Fund suoh additfonal
monoys whioh logother with {hoso contributions-and roten os Investments shafl bo suifisfen! to
find thie benofiis provided on n sowsd selnarial bsle.”

It Is antiolpated thal the City will be required by (e Twusteos of the VEBA 1o sontribwle $3,9(5,371
durlng the fseal yoar onding Juue 30, 2083, This o oxogeds the projecied achial costs of the
beonefis for the relfreos oovered by thls Trust for the same Rsoal yent by approxtmately $915,000,

Glvon the Cliy's surrent finnuolnl'condlﬂon it Is diffievit for the City 1o miake antiual paymends for plurent

cosly of tollres honlthoars whthout the additfond burdon of the pro-fonding costs of fhls VEBA as
dotonnitied by tits notunedos seleoted by the Trustess.

Artlolo X, Seotlon { of the Trust providos:

e provisions of als Declaration of the Trust Agisomenl may be amended at ay Hno, by (A}
oalleotive bargalning hetween thesollsative bargalning nssooiations kontiflad In Arllel {, Soofton
§ and the Clly of Pontlag (2) by an wnanltnous vols of the five (5) Trustess, oanewrrod Jn by the
Cily Councll of the Clty of Ponting provided, Tiowover, hat anoh Avnoudmonfs aro 1ot Snconsfsiont
with any applioablo Colloetive Bargaluing Ageoements and do not advorsely atfool to tax exempt
stadute of fho 501(0)9 ‘Trust. Wxeopt as olbetwise provided it s Trost Agresment, the Trusleos

shall have no powor In amendlng the provislons of tis Trust Agtoomont with raspect to
amownt of conttititons required by the Clty.”

This sorrespondonco Is {0 advise you thatln my onpackly as Bmevgoney Mannger of the City, T tn sooking
ta invoke the avtlonsa allowed wndet Scofion 19(8) regarding eollestive baegalutng ngrooments ap jrovided
In the Local Governmont and Selieol Distrlet Accountabifity Aot (“Aol™) MCL, 14 LESI0G). Seollon
19(k) provides that bolh (he Binergeney Monager and Sluls Troasurer shall deformine 1hat four condiffons -
are sollsfled In oxles fo nllew modiGiontion of the exlsiing colicotlve brrgalning agroomont, T suoking
to amond the Trust Agreomont throngh nadiffestion of tho colleoiive bargaining ngeeoment fo removo
Axtlole [, obfigations of the Clty iv conllnme to make conitlintions to 1o Trost as dotormined by the
Trugioos tirough eotunelal ovaluallons, By elimbintlng the Clty's obllgatlon {o contributo to the Tyust ho

Trustess oon pay for the ouzront'aannal obligativns for healthosss for the setiroes eovered by the Troal
Ageeomont il the Trust assels ave sxhansted,

} havo nol mel with (he PV, FPOA. or PPSA stuoe thoso wilons no longer exist as & vosult of sub-

contraoiing ont police and fire sorviees for the Clty, Theroforo, thero a6 no ol Ivé osoclnilons for any of
theso vafons with which to nogottatu iy change,

Pogedofd

e ettty it
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In convarsallons with members of the Board of Tinslecs, 7, a3 Einorgonoy Managet, am aware ihat the
Fivo Trustoes of tho Trws! would niot vnahimoeusly agwes {o any modiflontions of tls Trugt Agpreomont with
rospeol tn (he contelbution by fhw Gliy, Unanlmous agresmont of lie Trusteny Js roquifted under Artlolo ¥
of the Tist Agroomont for any amondotent Inftigted liy the 'Trusteos. ‘Therefors based on my ability 1o
nogotlate with tho untons and ay fonbiltly to obinln smesdment by the Trustcos fiore 15 no promp! or

saflafiotory resofuifon to thls problem offior than exerolse of my sghls wdor Seoflon 19(K) with
conowroleo by Tronaury, .

I have defomiined that all the Tellowlng conclitlons of Seotlon [9(K) havo beod satlsiled fo modify the
Tinet Agreoment thvongh eolieotlve bacgalning ngreemont changos a3 sot forth aboye,

e et ARy

() the fanelal emoygoncy fn a tooal govormens hay oroated & ofrgumstance b whieh it I
roasohalle and nacessavy for to State fo Idereeds lo sorve & slgmiflennt and loglthimate puvposo.

The Clty was unable io make ifs contlbulions ae determined by e Trustees to this VEBA for the fiscal
yonr onding Jmne 30, 2011, Ag a reswlt o VRBA, songht o oollcot it amownt throngh a lawaule fled
agalnat the Chiy which rosylted T judgment sgalest the Gliy In the amount of $3,243,232. Untloss aolion
I= taken to otlmtnate the 'VERA.confrlbution obligation the City antiotpates thal H wili not be abls ta miake .
the auaual contrdbution required by the Trusteos fn June 2082, and for sbscquent yenrs thewonfier, The
Trust hog ndequntc assots to pay for oarrent abligatiows for hoaltlicato benoflfs for the rotlvocs covored by
tha Trust for a stgnificant mumber of yoars golug forvard, T am also I thio ocess of modifying the
Dicalthenes bonofits for thoso setireos which over thne will reduce the smount of the obligailons of the City
aiidfor Trustess fo fomd henlthoato bonofis fortho retlrees coverad by this Trast,

tii) miy Pl Involvlng e rofeciton, molfleation, or tormintion af eno or mors forms and

oonditions of an existiug polldetive Hargatning ngreswenit as ronsonable nud necossmy (o Qeal wiih
tho brond, genoralized equalteta problem, .

The City will nol be abls {6 pry the oxpeoted VERA sontrlbutlon of §4,381,269 for the flsont yent ondlug
Juno 30, 2012, 10 the Crust. ‘Tho tertnlnatlon of this obllgatton to thie Trast wiif vof oroato any haedship on
the smployees oovored by the Tidst whe will conthme o tecelve hoatihonro bonofils puld for by the assets
of the Trust, Thy amount saved I fisont year bopluolug In July 1, 2012, by a modltionfion of fhe

. wolleolive burgaining ngteomonts abligatlons to the Trtist wil signlfieantly cantrtbute to the Cliy's abilliy
lo moke the contributions to all ofec retlroos and amployeos for honlhosre bonoffia for the fiscal voar
bogbulug June 1, 2002, tued fhorenfior,

(D) rity plim Savolelug (he rojoation, modHen (ton, or ferwinafion of ons o mors torms of oxlsting
eollootive bargaining ngresment ls Qlveefly rolated to ang deslgned fo nddross the Jiuanetal
oxorgeney for the benelit of tho pullie ns 1 whole,

Fhe shove netion will not only produce cost sayings fo the Clty but will onteibute o the Clty's abilliy 1o

reach a belneed budgot witheo! afiseting tho hoaSthonro benefits of the retircos sovored by fhe Trugl, i ‘
' !

(fv) any plan fuvolsdng the rajoollon, modi0ontton, or Jormtusiion of one o mory formy of an ;
oxistng eollective bavgainbiy agroomont f3 tovpornry and doos nol invget spacilo ¢lpsses of :
ouployoas. . !
'
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The oposad modifioations fo tho Trugl {wangh contvaat tiodIfiostlons nre for ty

¢ Wrm of tho emorgoncy
manager sevvless tnd therefore mee of o {otpotary nefure subjeol to raview and ro

vl by the City,

Shonld you approve thls aotlon the Cliy Wil also sask approprinte conontioncn from {fie Tnternal Revonve
Sorvigo vndor an exompllon for the Trast that i, rovslved from the IR for the Trust, undet Internal
Rovonue Codo Seotion 501(3)(9) Bruployee Wolhvo Bonofit Blans,

Based on (he forogolng, Y raquost your welifon oontentconce wiih iy dolormination usuml fo Seotion
19(k) of the Aot Timo s of i ossoncs, The new fisonl yonr starle July I, 2002, T order fo have

maximunt npaot on the 20122013 flsonl yor glven tho Hine Rames of nolleo to the Twstces of thiy
aotiow, Xuiege prony consldoration for this roquest,

Shicerely,

5559.-,%, B S drad)

Loutz I, Sohtntmet
Emergonoy Minagst

ee; Roger Peastr, Dty State Yrosurer
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EXHIBIT C

Board of Trustees of the City of Pontiac Police and Fire Retiree

Prefunded Group Health and Insurance Trust v City of Pontiac

COA No. 316418

DEFENDANT/APPELLANT’S APPLICATION FOR LEAVE TO APPEAL

Wd ¥S:¥0'T STOZ/7/9 DSIN Ad AIAIFO3Y



nd County Clerk 2013 MAR 06 AM 11:03

eals 12/13/2013 9:44:11 AM
Received for Filing Oakland County Clerk 2612 DEC 12 AM 10:32

Qakla

eceived for Fili

RECEIVED by Michi%an Court of Arpgp

12{,&0':.05;")

B L T L e S R I A [ P it L EeL R UL U S

Srargor MICHIOAN
RIOK SHYQRR DEPARTMENT OF TREASURY AMDY DILON
aoVEntoR _ LANSING ATATE TREASURLR
July 16,2012

Louts H, Schimngl, Bieygenoy Manager
Clty of Ponllae

47450 Woadward Avatuo

Pontlao, Michigan 483142

Dent ¥, Seldminols
Thank you for your July 10, 2012 leftor, whioh Iz onolosed for veferonoe, As the Hinorgenoy

Momager for fhe Clty of Portlac, you have asked for my concuvenco with your dolsniliatlon to
modify collestlve bargalning agreoments related to Loanl 376, the Pontlne Tro Flghters Union,

Pounllne Pollen Offlcers Assoolntion, and Postlae Police Supervlsors Assoctatlon puvsuanf lo

Publl Act 4 of 2011, the Loeal Government e Sohoo! Distrlot Flsoul Aecouniabiiity Aol The
proposed modifcation would affcot henlih onrs contribulions to a VEBA for individuals who are
covered by Hioso collsollve bargabning agreements and rollrod after August 22, 1995,

As you atoe gwars, (ho City Is fnuing a bioud, gonornllzed oconomlo problems, as Niustrated by the
Tollowing sintistos;

{, The Ciy lost apptoximately @2 peveent of its tax baso from 2010 to 201L Due (o
rosivictions fn the Mioklgan Conafitation wpoi propstfy lax Juereases, oven as coonoRio
condltions improve, the City will bo able to recovor Its tax baso only ot the antunl tate of
5 peroent or Inflation, wilehevet 1y less.

2, Cliy property fax tevenue deorcased from $12.9 wisfion In flsoat year 2007 to $10.9
williton in fiscal year 2010,

3, Clty icome fax rovenue deoreased fom $13,3 million In fseal year 2007 fo
approximately $8.7 mitlion In fiscal year 2010,

4. While Clty goneral fund expenditures decronsed from $36,1 million in fisoal yorr 2007 to
$47.2 million In fisonl year 2010, gonosat R rovenuos deoreased duing the same
peitod from $54.2 miltlon to $38.4 mlltion,

5. The Clly has a residentlal hduslng vaeaney e of 18 percent (per the 2010 Consus
compaved 1o mn 8 péteent vcanoy Eato pet: the 2000 Consus) ang more tiah 4,700 vacaut
bulidings. :

A0 WHST ALLEQAN STRERT + LANSING, MITHIGAN 40932
vanLmididgsn.govRroasiy ¢ (617} 8705200
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6. The City populntion deolined by 12 porcont botwee: 2000 and 2010, devvenslng by 7,921

from 67,306 10 39,515,

Seaton 19(1) () of the Aot awlborizes emorgoiioy managers o rofool, modify, ot torminate one
or mote torins and eonditions of an oxlsthig collective bargniniig agreoment. In otder o do 30,
however, the Bimurgeney Manager and State Treasuror must bofh dolennine that the Foltowlng
fow: conditlans of Seotion F9(1) (K} have baen sallsfied:

() The fintnelo] emergenoy I tho local govorntmont has oronied a olroumstance In
whlel It §s vonsonablo aud nocossavy for the state Lo Intereode {o servo a sipnlficant
and logitinteto publls purpose.

(i) Any plae involving the rojcotion, modiffeation, or tetmination of one or more
termg and condltions of gn exlsling coflectlvoe bargatning agegement ls reasonable
nnd nacossarj to donl with o brond, generalized soonomis probiem,

(i Any plan bvvolving teJestlon, modifeation, or tenduation of one or mors fewns
anel ocondittons of an oxisting ootleatlve bavgnining sprcoment Is diveotly volnied 10
and deslgned tu nddross the finanelal emeygenay for the benofil of thoe publie, 0z
wihole.

{iv)  Any plan Iavoiving (he rejeotion, modlfication, or terminntion of one or morg
tesna and eonditlons of an exlsting cotleolive hargalnlag agreoment is tomporary
nndd doss not targed spocl e classes of employees.

1 have voviowed your detorminniion in (his vogard and agres that all four statutory condltions
have beon anllsfied, In pactioular, I find thatt

The fnunolal omorgeney i o Cliy 1s suok that 1 ls reasonable and necossnry for the
Siate to Interoede In this Wstance lo setve u slgulficant and legltimate publle purpose,
Wiitle Tayvovenionts have boon made o ho Cliy's finanolal condlifon, additional cost
rednetions remadt egsontil 1o the Cliy's long totmn viabliity,

The praposed modiffcation of (e collective bargalning agreements os to reltice heelth
onvy condrlbutions lo & YEBA Is vensonable and nocessavy lo help addvess the Cliy's
broad genatalized flnenolal omorgohoy,  Annlysls demonsttales (hal tho proposed
sdcitional ohanges fo Innguage rolatlng o voilree betofiiz can save {he City
approxlinately $3.9 mitffon annually, which would make a positive impact upon the
City's doligh,

‘The madlfeailon of ¢ollestive bargalulitg ngteoments 15 crltienl to pormit facther
teueilot I the tofal cost of rotlieo heatth eavs, and Iy cliveotly velatod to and deslgned to
adelvoss e Clty's finanolal enlergeney,

The proposed maodifiention of the collecilve bargaining agresments is tomporaty,
tvolves all rotiteos, and dovs not targot speotfic olnsses of employess,

N s
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July 25,2012
"Page 3 of 3

‘Therefore pursnant to Seotlen 19(1) (k) of the Acl, T have alse delormbisd that {he above
stalutory conditlons have beonr snllsftod aind that the proposed chaoges (o the colleetive
bargaining agreements aro neoossary and appropriate,

$in 7mry. ﬂ VZé\_/

Amly "
Stalo Civhomar

Ruelosyre

b r————
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EXHIBIT D

Board of Trustees of the City of Pontiac Police and Fire Retiree
Prefunded Group Health and Insurance Trust v City of Pontiac
COA No. 316418

DEFENDANT/APPELLANT’S APPLICATION FOR LEAVE TO APPEAL
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CITY OF PONTIAC :
QFFICE OF THE EMERGENCY MANAGER

LOUrs H, SCHMMEL
$7450 Woodward) Avenne
TPontine, Michigan 48342

Tolophone (248) 758-3133
TFax: (248) 758-3292

Diated: Awvgust 1, 2012
ORDYER NO, §-225

RIG IAFE Yocal 376; Pontiae Police Officers Assnclatlony Pentine Poltee and
Supervlsors Association; Contract Provision Tovmination, VEBA-
Confrihution

TO Shorlkin Flnwkns, City Clorle
Cafhy Square, Humnn Resouvess Dlveofor
Pontiac Potlee and Flromens’ Yoluniary Employee Benoflf Assoeintion

The Local Government and School Disiviet Pison] Aceowntability Act (Public Act 4
of 2011) in Secton 17(1) empowers ap Binergenoy Mnanger lo issue tho orders the Manager
considers necessary to accoraplish the purposes of the Act and any such orders are binding on lhe
Jocnl officlats w employees to whom they are issved, Seetlon 19(X) provides that an Emergency
Manager may take on one or mote addittonal actlons with yespeol (o a Toeal govormment in
recolvorship: (g) Make, approve or disapprove iy appropriation, contract, expenditure...”; (1)
Aflor mestlng and conferring with the appropiiate bargalning representative and, if in the

erergenoy munager’s solo discrellon and Jndgment, a prompt and satisfuciory resolution Is

uniikely fo be obialned, reject, wodify, or terminate | or moxe forms and condltiona of pn
oxtsting collecllve bargalning ageomont, The vejectlon, ntodifioation, or termination of | or
more forms sud condilions of an-existing colleotive hatgaining agreement vundor titis subdivision
is n Jegilimate cxoroige of the siafe's sovereign powers if the emergoney manager and the siaie
treasuret determine thet all of the following condiflons are satisfied...; (I) Acl ag sole agont of the
Jocal government In collostive bargalning with cmployees or representatives and apprave any
confract or agreement; (o) Take any other action ov exetoise any powor of authority of any
officer, employee, dopartment, boned, commission, or other shmilor entlly of the looal
gavernment, whelhor clected or appointed, veloting lo the operation of the local gaverament,
The power of the emorgency managor shall be superlor (o and suporsede the powor of any af the
foregolng officers or entitles.,.; and 19(2) ...1he authority of the chivl wiministeattve officor and
gaverntng bodly to excrelss power for and on behalf of the Jocal’ government undor law, chiter,
and ordinanoe shall be suspended and vested In the Emergeney Manager,

Uniike with the other bargaining unkts curently active Ju the Clty, I have been upable lo
negolinte auy chinges fo any cotleollve hargaining agreament. to nilevy for termination of those
seotions of the Colleolive Bargaining Agreemont with the respecllve wdons listed above

Cuts Mo, §+225 Fago Laf2
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.........

sonucerning coukributtons fo the VEBA for those individuals whe are covered by these Colleclive
Bargaining Agreements and retired ator Avgust 22, 1996 beenugo theso wilons no longer exist at
tho local lavel and ag such do ot reprosent any aglive eimployees,

On July 14, 2012, 1 requestod that the Stafe Treasurer coneur in my defermination wnder
Section {9(k) of the Local Goveriunonf and School Distriel Flseal Accoimtabifity Act, Public Act
4 of 2011 (Act) fo allow {ermination of {hose sections of {he Colleclive Bargaining Agrooment
with the unions listed above ¢ongeraing contributlons to ihe VEBA for those individuals who are
covered by these Collective Bargaining Agreemonts and yotived after Angust 22, 1996 dve to the
nonexlstence of e above listed unlons (al least af the local levol),

|
3

As slated In the July 10, 2012 correspendence to the State Treasurer, In my sale
diseratlon and judgment, und due (o the nonexislence of the above listed unions (al least at the
loenl [evel), & prompt and antisfoctory rosolution of onistanding issues is unlikely to bo obtalned.
Thorefore, | detormined that the four condiilons of Scetlon 19(k) of the Act had beon satisfiod,

On July 18, 2012, the Stale Trensurer canonrred with my daformination and made his

sepmeate defermingiion (see sitached) that The four conditions of Section 19(k) of the Act had
been satlsfiod,

1t is herehy ovdered:

+ Aviiele TIT of (he Trust Agreement, Seolion L, subsuolions (1) and (b) are amended to
remove Artlole 1T ¢bitpations of the City to conlinue 1o make contributions o the Trasl
as detorined by the Trustees through actuarial evaluations,

The Ovder shall have Ininadiate effeet,

Coples of tho decuments referenced in this Ordor are 16 be mainlained In the offices of the
City Clork and may be reviewed and/or coptea may be oblained vpon submisslon of a weiiten
request consislent with the requlvementy of the Michigan Freedom of Informatlon Acl qud
snbjeot fo any exemptions coutalned In thet state statute aid subject fo any exemptions allowed
under that statute (Tuble Act 442 of 1976, MCE 15231, of, seq,),

akland County Clerk 2013 MAR 06 AM 11:03

‘This Ordor is necossary it order to corty ol the duties and responsibilities required of the
Bmergenoy Maunager as set forth In the Loenl Govornment and School DMstifet Flsen]
Aceouniability Act (Publie Act 4 of 2011) and the conltact betwesn the Slate of Michigan and
the Emergenoy anager,

;giw \\-.i%c'm;w&

T.onis M, Sehimmel
Clty ot Ponllao
Emergensy Managor
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EXHIBIT E

Board of Trustees of the City of Pontiac Police and Fire Retiree
Prefunded Group Health and Insurance Trust v City of Pontiac
COA No. 316418

DEFENDANT/APPELLANT’S APPLICATION FOR LEAVE TO APPEAL
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DECLARATION OF TRUST AND AGREEMENT OF THE CITY OF
PONTIAC POLICE AND FIRE RETIRVE PREFUNDED GROUP HEALTH
' ' AND INSURANCE PLAN

-AUGUST 22, 1996

THIS DECLARATION OF TRUST AND AGREEMENT OF THE
CITY OF PONTIAC, MICHIGAN POLICE AND ¥TRE PREFUNDED
RETIREE GRGUP BEALTH AND INSURANCE PLAN is mado and -
entere-d into thlg 27nd day of August, 1996, by the CITY OF PONTIAC,
MCIHGAN ,&acinaﬁe: "City") and Mustecs of the CITY OF
'PONTIAC: POLICE AND FIRB REIIREE PREFUNDED GROUP
HBALTH AND INSURANCE PLAN (“Plan") and atry successor Ttustees.

. WHEREAS, the City is desirous of establishing o' profonded group health

and jnsyrance plan for cerfain retired Polics Officers and Firefighters represeated
by applicable Police énd Eire 'Go!'iecttvc bargaini;:lg assé)cihﬁons, apd
WHEREAS, certain coﬂccﬁvs'béxgaining associations and the Cit}-/ have
entered into sepatate Collective Bargaining Agreements wi:ich inelnde cortain
Tealth and 1ife Insurance benefifs, (including dental and optical bensfils), and.
_WI!EREAS, the parties are desirous of extab]lshiné this declaration of frust
and agresment for the purposes of creating and mainfaining a Trust Pund which
will conform to-all applicable federal statutes and regniations, state and local laws,
" WEEREAS, the City nofes the cost sevings involved vwith respeot fo the
history regarding this proposal. o .
ROV, THEREFORE, the partles agres that the "Declaration of Trust and

A glesmcpt" of the {City of Pontiae, Michigan Police and Fire Retirees Prefonded
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Gtoup Health Plau)r 13 hereby cstablished to provide funding for hcalth; optical,

and dental insntance and life benefits for retiress of the Police and Fire
Departments of the City of Pontlac Who wWere members of the Police and Fire

_ Refirement System of the City of Pantiac who retired on of affer August 22, 1996,

ARTICLE 1
Definitious
The foﬁuwing definitions shalk ‘g‘u;}em the following terms when used in
this Agteement, nless otherwlse specifically required by the contoxt, _
Seotiond i -Administontorw The -person; persons; firm; - corporation- ara
NSITAReECAMpANY, Ok-Comperies; appointed-by=the-Frustecs-to-adiiistar e

s The Admiuistmtnr shall be respousible for the dafy totlay opetations of the

Trust who shidl carry out the direalives of the Trustees and who shail report and
act consistent with the ditectives of the Chaltmen of the Board of Ttustees as to
any matters which require direction between meetlngs of the Bc;atd of Trustess,
Section 2:  Collectivo Bargaining Agresments - The ferm Collettive’
Batgaining Agreemefts as used herejn, shall mean any written agrecment,
sﬁpplemcntal agreement, mcmoran(ittm of wundestanding. ﬁnél athitrator’s
dacision,- judicial decision or deision of any public board or agellmy, by ‘and
between applicable Polico and Fire collective bargalnitig dssociations and the City,
and in any amendments, continuations, or 1enewals, which require the City or any
other entity to make payments ;nto group life, héalth and hospitalization iusuzance
andd dental gnd optical programs for employees represented by the applicable
Police and Fire Retirerent System of the City of Pontiac. o
Section 3; Conttib_uﬂ_ogg - 'fﬁc ferm Comtributiony as used hercein, shall

me:_lﬁ the paynaent requited {0 be made to the Trustees and fo the-. Trust Fond by the *

City under the anthority such as otdipance or City Conneil resolution or under any

2
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applicable existing Collcotive Bargar’rumg Agreemonts ar any fufwte Collective

Bargaining Agreements for the purpose of providing group health, hospitalization

and dental and optical and gronp life insucance for employees, retifess and

beneficiares covered by the Plan,

Segtion 4: Participant - The term Particlpant as wsed herein, shall mean any
petson meeting all of the following requirements:

(WA

or'

By

©

(2)

who was a swwom employee of tito Police ]jcp ariment or vaifonn
emplojec-of the Fire Department of the City of Poatiac and ‘Who was

"a member of the Police and Fire Relitement System of the City of
Pontiec and who was a member of one of the coflective hgaining -

agsociations which has nogotiated to patticipate in this Trust,
immediately prior to etivement with. bencfits from the Policy and
Tire Retirement system of the City of Pontiac. -

who retired wifh a service refirement or a duty, disability tetirement
ot anon-duty disablity retirement on or after August 22, 1996, and

who in the case of a service retizant or nop-duty disabitity refirent

obtained at least ten {10) years of sorvics credit in the Police and Pire’

Retitement System. of the Cily of Pontiac by actoal sexvice as a
Police Officet or Titefighter for the City of Pontiac excloding any
other type of service credit such as milifery serviee - credii,
Reciprocal Retivement Act sexvice credit, sto, )

who was a swor employes of the Police Department or employee of -

the Fire Departinent of the City of Pontiac and whd was a member of
the Police and Fire Retirement System of the City of Pontiac who
was not eligible (pusiant to applicable law) to be a member of one
of the three collective batgaining assoclations which has nepotiated
to -participate in fhis Trust immediately prior to retireraent with
benefifs from the Police and Fire Retirement System of the City of
Ponitiae.

w
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(2)(A) Ihe-quuse and

+(B) any minor children during the period as provided by the Plan at the
timme of the Palicipant’s (s defined above} retirement from the City
of Pontiso and subject to any collective bargaining provisions,

and shall be in accordance with the resolifions and decisions of the
Trustees, so Io_ug ag 1he aiiowance by the Trust;aes of any such persons to
participate in the Plan is not prohibited by the nsurance laws'and 1epgulations of
the State of Michigan, the United Siates- Intemal Revenue Code, any applicable
fedcml Iaw, and the rules, reguiations and court decisions governing those statutes.

Section 5: "Employer” or "Ciiy" shalf mean the City of Ponting, Michigan.

Section 6: Plan or Plang - The tertn Plan or Plans as used herein, shall mesn
the Plan or Plans, progrums, methods and proceduwres for providing the heaith,
dertal, optical and life insntance benefits conteruplated hercitt for the making of
regular confributions to the Trusfess of the Trust Fund, as the payment by the
Trustees of benefits from tf.le Trust Pusd, or the gecuring of benofits from the Plan,
in accardance with the tules and regulations rolating to eligibility requirements,
amount in compiitation of bencfits, and the general administation and operation of
fhe Trust Yund, s the Ttustees -may, from thme to time, adopt in any amendments
to this Trust Agreement ot wodifications thereof. The Plau shall be the City of
Pontiac Police aud Fire Retiree Profunded Health and Insorance Plan, effective
August 22, 1996, a copy of which is atfached hersto.

Seetion 7: Ynsurer - Any duly authorized commerocial insurance company
which may insire any of the benediciaries of this Trust,

Section 8:  Trustees - The term Trustces a8 vsed herein, shall mean the
Trastees nominated and appointed E—md SUCCEBSSOr ‘I&ustwelae designatéd In the

manner provided in this Declaration of Trust.

44
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. Section 9 Collective Barpaining_ Associations - Collsotive Bargnining
Associations are those of the followlug assodiations which have negotiated to
_participate in this Tiust; '
' Pontiac Firefighters Union, Local 376 ("PREUM)
Ponbiag Police Officers Association ("PPOAM)
Pontiac Police Supervisor's Association ("PPSA")

ARTICLE X1
Establishnrent of Trust,

Section 11 The purpose of this Trust Fond koown as the Cily of Pontiac
Police and Fite Refiteos Profanded Group Health Plan and Trust i to ptovide
health and insarance benefifs fo eligible patticipants and beusfioiaties of the Plan
astablished in a;ccordanca with the forms of the Ttust Fund, The Gtantor intends

the benefits provided by this Trust fo be considered & beuefit guatanteed by Artiole
— ..
{¥, Section 24 of the Stafe of Michigan Constitntion.

Section 2: The principal offies and site of the Ttust Fund shall be 450 Wide
Teack Drive, Bast, Fontias, Michigau 48342, The Taustees shall have the power o
move the piincipal office of the Trust to another locafion and to establish other,
offices, as they decm necessary. _ .

Seoilon 3: This Tiust {3 created as an Tnfernal Revenne Code 501()2 Trost
(VEBA) and is cteatedsfor-{hs-enclnsive-puiposssfproviding-through-polisics
issued by duly liceused cotmercial insntance companies, through a fand. of seif-

oswrance, of throngh -any othex !awﬁ.ﬂ' means of providing insurauce, group health

and hospitalization and dental and opticel inswrance.in.sccendans, il ihe.m.
p.r—‘_'_'_‘*__—_——“—"—‘y

Gaﬂaaﬁ%}sasgai}}htg-ﬁ@semmﬁs@wasnv&wieiq&aﬂéaappdieabja-kgﬁma%

” collective bargaining associations, for the benefit of their Police and Bire retirants

and beneficiaries who aré eligfbls to paticipate in accordance with the Plan for
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‘sucht insurance benofits under the rules and reguletions established by the Trustees,
pursuant to the provisions of the Coliective Bargaining Agroements.

Section 4 The Timst descibed herein ghall be irevocable and shall
P — . ‘—r___.______,_.‘
couform to all applicable sections of the Jntermal Revenue Code, the Collsctiye’

—nr

Bargaining Apreements requitng payments to the Trust Rund, the Statement of

Purposes set forth in this Trust Agreoment, and all statutes, ordindnces, tules,
regnlations, arbittatozs‘,a\;'ards and judicial decisions inferpreting the fowgoh_;g
provisions.

Sac{igu 5: The Trust Fund shall sonsist of City-Employer contributions,
any contributions which may be patd by Participants and bencficiaties due fo
Telirees e:lz:cti.ug addiﬁonal. covorage than that provided by the City per collective
batgaining, all investmients made or held tmder Trost, and af] income therefrom,
both received and acorued, and aay other property, which may be reseived or held
by reason of tis Trust, -

Section 6; No part of the net eanings of the Trust may inure to the benedit
of any Participant or beneficiary other than by benefit payments or for, services
provided 1o thel Trustecs I their administeation of this Tst. A portion of net
cainings way be used for payment for reasonablo and nccessaty professional

setvices atld costs and expenses related to assist the Trustees and Administrator in

.+ the operation of -the Trust, The Trustees shall defermine what costs, fees and

professional sexvices are reasonable and necessaty.

ARTICLE T
Coulribution o Trast
Section I; (2} ‘The City-Employer shalt be required to pay to the Trust
Fund such amonnfs a8 the Truslees may detevivine aze actuarially cartificd and are

actnatlally ncccs‘saty to fund the Twmst and provide benefits provided by the Vlan

6
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consistent ‘with actuatial valuations and caloulations made by the .Actualy for the
Trust to result in a Prefunded Plan,

Such confributions shall also be made in accordance with the Collective
Bargaining Agreéments between the collective bargaining associations and the
employer City aud this Trust Agreement, and such other regulations of the Board

of Trustees as are not inconsistent with the aforesatd authority.

(b) In addition to the amounts paid by the City on bohalf of .

Parficipants as set forth above and in the Collective Bargaining Agreements, the
City shall confribuic to the Trust Fuad.such additiomal meneys svhich fogether with

those contributions and refarn on investments shall be sufficient to fand the
benefits pro;rided on a sound acfuatdal basis, Participants shall contxitmte those

amounts required for additional extended Family Riders in effect as of §-22-96 and

" . ofherwise as determined by the Trusteos,

{c) In the ovent that sech autherity or the Colleotive
Barpaiming Agteements do 1ot set foth the (ime and place of payments, the

tanner of snch pryments, the procedutes aud forms o aceompany dnld paymeats, y

and in the event these matters are not sef forth [n this Trust Agrecment, then the
Trustees may in thei disoretion decide the firme, mmanser and means of payments,

the yrocedures 1o be followed in making the pagments, and the forms regriced to

accompany said payments fo said Tstess. Upon detenmination by the Trustees of '

these matters, the Trustees shall provide wiitten notice to the City and o the |

collective bargaining associations and requize payments by the craployer City to be
made pursnant fo sald rules and regulations.

Section 2; The Trustees may compel and enforce payments of contrbutions

in any manner they deem proper, lhe Tiustees may make such %dditional rales’

and tegolations for the enforcement of the collection payments as they deum

propet.

N ———————— e T
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Seciton 3: As regaids all paysments fo this Lrust Fund, time is of the
essence. The parties recognize fhat the regnlar and tlmcly payments of

- contributions are eysential to the operation of the Trust and the providing of

benofits under varions fmsuratice programs.
Section 41 Nothing contained hetein shall be desmed to modify or limit in

——

aily way the rights that the parties to the Collective Bargaining Agreements may

~have, any supplemgeriis or memoranda. thereto, ot any arbitrator's award fo enforce

collection of any amounts due fo this Trust Fund, including the right of the parties

o sue for same. .

ARTICLE IV

Irnsfees
Section 1 © The Fund shall be administered by five (5) Trustees as
fotlows: ' | ' .
Mayor of the City of Pontiac
Finmee Direotor of the City of Pontiac
Firofighter Trusice of the City of Pontiac
Police Officer Trustes of the City of Pantiac .
A. person vnapimously selected by the ahove four Trusfees
Bach Trustes shall be & fiduclacy and have fiduclaty responsibilities wnder

applicable law and shall act prudently aud in the best interests of the Trust,
7 Seclion 2: " The Trustees who ate herehy appointed as Trustees of he
Trust are Hsted below:

The five (5) Trustess are:
I. . WalterL: Moore
2. - Hasmukh K. Dahya
3. Lon G, Biilion
4,  Craig Storum

r
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S. - (The Trustse selested by the above four
Trustces)

The above named Txustées individually accept their sppointment as

“Trusiees ador this Declaration of Trust and Agreement and consent to act as

Trustees hereunder untif they or their successozs are designated as provided in this
Agreement, and they declara and agree that they will receive and hold the Trust
Tund as Trusiees by vitlue of the terms, conditlons and provistons of this Trust
Agreement and for the purposes, vges and trusts and with the powers and duties
hete.:in :;b:t forth. '

 Seetion 3: These five _{S’) Tiustees, as designated, shall sign this Trust
Agreeinent and (heir signature shall constitute acceptance of office In agreement fo
aot nnder and be subject to the terms and conditlons of this Trust Agreement,

Section 4: Piior to the commencement of their duties, the Trustees shall
select a Chairperson and a Secxet;zaxy from the group of thcr:;. existing Tiustees and
the Chaitperson and Secretary shali serve a term of one (1) year or wfil o new
Chairperson and Secretary s elected.

Sectlon 5: In the event of the abscnes of the Chairpsrson and the Sm:ctary
from the meefing, the Trustees shall desipoate another Trustee as acling
Chafrperson and/or acting Secrotary until his or her refwrn.

Seqtion 6 Term of Trustees: )

(1) ‘The term of the Mayor of the City of Pontin shall be
identical to his or her term of office. '

(2)  The term of'the finance Director of the City Pontiae
shall be identicat to his term of holding the position of
Finanes Dicector, .

. (3)  The tetm of the Firefighter Trustes shall be identical to
 the term said Fighter serves as a Trustes of the Pelice
and Fire Retirement System of the City of Ponfiao,
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(#)  The ternd of the Pollee Officer Trustee shali be
identical to the term sald Officer sexves as a Trustee of
the Police and Fire Reftrement System of the City of
Pontiac, :

()  The termof the fifth Trustee shall be a threeyear term.
* The initial fifth Trustee shall serve until December 31,
1997. The fifth Trustes may be removed by
unanimous vote of the first four Trustees, 1.6. Mayar, -
Finance Divector, Firefighter, and Police Officer,

Section 7: The fifth Trusteo may resign at any tine and be discharged fmm.

duties and liabiiities under fhis Trnst Agreement by giving af least thirty (30) days'

‘wiitten notice to the Tematning Trustees. A suocessor fifth Trustee shall be

appointed by tnanimous vote of the first four Tiusiees. Any successor Trusteo
appointed under-the serms of this Agreement shall, npon appoiniment, and without
further act, decd or conveyance, sutceed to all the rights, duties, titles, and powers,

of every type and deseription of his orher predeeessor,

Section 8: Bach Trustes shall serve unfil the expiration of his/her torm of

office or unfil his orhier death, incapacity, resignation ar removal.

Section 9; A vacancy or vacancies in the office of the Frustees shall Tot
impair the powers of the remaining Trustees to adiainister the affaits of the Trust,
provided there are sufficient Trustees ta- constifute a quotui. as herein provided.
Three (3) Tiustees shall consfitate 2 quorun,

Scetion 10: All decisions shall be made by af least three (3) affirmative
votos,

Seéﬁon 11; The Trustees shall meet at Jeast onco quatieily. The Trustees
shall determine the time for the reputar méetiﬂgs of the Trustees and the place or
places where such mestings shall bo held  The Scorclary of the Trustees o his
designee, shall be Tesponsible for giving notice of the fime and place of such

it
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mestings to the other Trustees. Spoclal meetings of the Trustees may be held at
the call of the Chairperson, the Sceretary, or any two (2) ltustess upon five (5)
days written notice to each Trusies. Special meetings of the Trustees may also be
held at any time, without notice, i all Trustees consent in weiting therato, Natico
of all moetings of the Tinstees, both togular and special, shall be _g'i\ren to the City

and to the collective bargaining associations.

ARTICLE Y
Puwers and Dufies of the Trnsteos
Section.l: The Trustees shail hold ali the powets of Trusiees that are
necessary 1o carry out the purposes of this Trust and ave gencrally available fo
Trustees under the Jaws of the State of Michigan, except as limited by this Trust

" and by foderal law. It is Intended that this Trust shall be lax exeropt and shail

qualify under the Infernal Revenue Code, pa;rti'culatly Sootion S0H{6)(9), andt any
amendmants-of the Code spplicable to plans of this type, The Trustecs shall have
the continning power and duty to amend the Trust to the extont it becomes
necessary fo qualify said Trust wnder the Intetnal Revenue Code and to continue.
the tax exempt status of the Trust Fund, The Trusiees shall take no action, nor
niake any defermination incansistent with any qualificafion or nuling of the
Internal Rovenue §erv1:cﬁ, an atvifrafor ot the cowts with respect to this Trust
Fund. In the caso of amendiments to the Internal Revenme Code or changes of
regulations by the Tnternal Revene Servico or the Labor Department, the Trustees
ar¢ cmpowered to‘ take all necessary action to contioe the qna]iﬁ;aations of this
Plan as a quaﬁf;ied Plan #nd fo continue if's coutributioﬁs fo %I: ag tax-fes

dednetions. The Trustees are also anthorived to take all necessary action fo

maintain the Plan in compliance with applicable federal law. The Trustees shall

i1
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have cxclusive responsibility fm: the investment, inanageroent and control of Trust

assets, . ) .
Section % e O PO D7

iy e
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In providing group life Insuran¢e to the Patficipants of this Plati so as to effectuate

AT

the purposes of this Trost Agreement, @M@Lﬁ@gﬁﬁ“ﬂﬁ ;

TR T
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betvreen the Cify and the collective bargaining assoolations and shall comply with

all applicable laws. )
Section 3: In camying out the purposes of this Trust Agresment, the.,,
P B R R s plaltonyoptiestddentl |
sgymacepliey-or ime-pedod ihar,,

T Rk 01 gt

sesuperioppotoies i el tierpofo-in providing goup healih and hogpitatization
" benefiss to the Participaats of this Plan so as to affectuste the preposes of this Trust

Agreenent, the Trustees shall be bound by the terms of this Trust Agresment and
the' Collectlve Bargaining Agreements between the City and the collective
bargalning associations and shall comply with all applicable laws. In addition to,
or in Hew of policies of insuwrance obtained fhrough commercial or ofher
compatdes, the Trustees may, consistent with the laws of the Slate of Michigan,
adopt & selfinsurance Trust Fund. The Twustess may arrangs for a continuation of

the present artangemets rega:dinﬂg“;‘]'ie;"ﬁoviding of bunefit coverage by the

——

employer through the employer's self-insured amangement and all existing policies .

W
between the City and applicible insurance carriers.
e ————
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Section 4: The Trustees shall establish a wniform system for the timely
fransmission of vequired reports and contrdbutions from the City on bohalf of
Participants. The Trustees shall have the right and duty io enforee payment of all
contibutions provided for in the Colleckive Bargainin; Agreement and the

b b

peformance of all obligations provided in this Trust, The Trustees shall

immediately goﬁiy- the City, the collective bargaining assoclations, and the
Administrator of a delinguenoy, inistake or diSc‘:repancy m any yeport or
contribution, In & suit or asfion brought T;)y the Trustees commenced pursuant to
this Seclion, the patty in defanlt dgress to pay all cos!s and expenses, incloding
reasonablo a,ttmﬁeys’ foes. Delay by the Trustees in bringing this sult t0 Tecover
delinguent: contributions from the City shall not be considered & waiver of any of
the rights reserved to fhe Trust ' '

Seclion §: The I‘rﬁstees, in accordance with the 1equixemm;1ts of law, may,
upon their owy initigtive or upon the City becoming delinquent, direct an impartial
firm of independent cerfified public gecountants 1o act as agent of the Trustees at
any reasonable time during business hours, fo enfer ui)o.u the premises of the City
which is a signatory to s Collective B argaining Agreement requiring eonftibutfons
fo this Trust or is otherwise obligated to remit finds to the YEBA Trust and to
examine only the payroll records, papers and reports pexta:iﬁing thereto as r'naj! be
necossary to deternine the moneys due on behalf of a Pacticipant covered by this
Trust and fo make a wrilten re:porf to the Trustees, with an identical copy to the
City. This procedure is fo insure that the Trustees can fully ascertain whether the

City is making full payments fo the Trust, as required by angone or all of the

Collective Bargalning Agreements, and any amendment thereto, court decisions or
arbitration awards, |

12
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Repors requited by this Section shall be eonfidential and seleased only to

the Trustees and the City, except to the extent thit disclosute would be otherwise
vequired by Jaw. - ’
' Se#ﬁm_ﬁ': Nelice given to ajl pasties shall, nnless otherwlse specified, be
sufficient if in writing and delivered ox sent by propaid fizst clags mail or prepaid
telegram or mailgram, Excepl ay otherwise noted, the distdbution or defivery of
any statements or documents re:quired' wnder thiy Agreement shali be sufficient if
defivered in person or prepaid first class yaail.

Section?: (4)  The Tinstees shall maintain proper books of acoomuts
aud records of admini‘stration of th‘e Trust, including written records of all
meptings. -

{by The Trustoes shall compile and Runish to each
individual Trusiee all records whioh fhey indix;idua]]y or collectively require to

properly discharge their dufies, The books of aoooui_lts and records of .

administeation of the Tzust, including the minuics of. sli meetings, shall be

available for inspection at the permanent office of the Trust during reasonsble

business hours by the City, by the collegtive bargaining associntions, or any
Participant covered by this Agreement. '
{6} The Trustees shall make avaliable fo the collective

. bargaining associations information relating fo confibutions fom fhe City,

pursuant to the respective Collective Bargaiing Agreements and the. status of
coverage of thelr covered Patticipants.

(8)  The Ciiy shall be ontitled to receive from the Troslees

tecords pertalning to their contributions and any Participent shall be entitled to

recetve records of the Trustees relating to the activities of the Trust,
Section 8: 'The Trustees shall canse an anmual audit to be made of the Fund
by a fitm of independent certified public accountants, and coplies of such audit

4
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shafl be firnished to the parties heceto and a copy shall be made availablc at the
ptincipal ofﬁ& of the Trust for inspection by interested pesons. Such audit shall
confain s summary of the assets and Habilities of the Plan, a resume of the
operations for the preceding year, fogethor with such other data as the Trugtees
request or is required by Jaw. )

Section 9 The Trustees shal{ ake teports fo and filo such information
with the Intensal Reveme Service, or any ather appopuata public authotity as
may be required by state or federal Taw. '

Section 10: A written instrament signed by the trustees shall bs ovidenoe of
the action of the Trustees. Whenever the gignature of a Trustes is requited on arty

docunent, signature of the Chairperson or acting Chairperson and Seorefary or -

acting Secretary shall be required, unless swch aunthority has been dolegated to an
individuat Trustee putsuant to ﬁm provisions hereof; and as to any person doing
business with the Trustees, .any such instrument so signed shall be conclusively
presumed to be acthentic and all facts and’ matters stared therein shall be
conclvgively presumed fo be true and smd pcrsons may rely on such mstrument for
all pmposes.

Section 11: The Trusiees may assiga or allocats specifio respansibilities or
dutics among the Trustess, or appoint commitiees for the puspose of ovmse;eirsg
any activity ot pursning or invastigaﬁn‘g any activily or ’_ctansactions in which the
Trustees are interested. Tht; Trustee or committes of Trustees may be aésigned the
responsibility to take action wiﬂmu-t prior approval by the retnainder of the Board,

Any such action taken nader snch ciroumstances shall be valid, proper and not a

" breach of fiduciary tesponsibﬂétjr of the Trustee or commities 5o appolizted and so
acting. The Trusiees may rely on the report the individual Trustee or committes of

‘Trustees who prepared the teport or recommended the action which was

undertaken by the full Board after receiving fhe teport of the Trusfes or commilies

15
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of Imstces. No Trustee shall be liable for the acts of any Trustes or commities of
Trustees nnder these circumstances because of any act or omission on the part of
the Trustee or copmittec of Trustees to whom such msponaibiliti?s, obiigaﬁons- or
duties have been a;.;signed or allocated, wnless hefshe patticipaies with the
knowledge that such act or owmission is a.b,r&ach‘ of fiduciary tesponsibitity or if
he/she has kaowledge of a breaol’ by such other fiduciary without malking

reasonable efforiy under the oircumstances to remedy the breach.-

Section 12: Tn the-event of any suit browght against the Trustess arlsing out

of the acts within the scope and powers and duties of the Ttustess, or in the event
of any lawsuit brought bﬂhe'l‘mstecs as authorized hereln, the ¢ost of the defense
or prosecation of such lawsuit shail be chargcd to ﬂm"[mst Fund, and shell be paid
dnecﬂy from the Trust Fuod, prowded sueh costs are not incutred by reason of bad
fmth, gross aegligence, ot breach of a fidnclary obligation to the Tmst Kpnd or to
the benleficiaries thereof.

Segtion 13: All income, profifs, recoveries, contributions, forfeitures, and
any and all moneys, securities and properties of any kind at any time received or
held by the Trustees hereunder, shall become part of this Trust Fund when
racewcd and stall be held for the uses and purposes hoteof,

" Section 14: The Twst Pund may canse the Trnstees, or any person, firm, or
organization with which it deals who has fiduciary responsmlhtxcgs undet this Trust

" Agreement or under that petson's, ficn's, o1 organization’s arcangement with the

Board of Trustess, fo be bonded fa s smownt nof less thau ten percent (10%} of

the fands handled, but in no event in excess of frve hundred thousand dollars
($500,000.00), unless an amonnt over and above that i¢ presoribed by state or
federal law. The corporation praviding such bond shall mest appliceble federal,
state, and local standards. The cost of said bond shall be bome by the Trust Fund.

16
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Soction 15: The TFrustees may suthorize the purchase of insurance for the
Trust Fund and for the Trustees to cover liabifity or lodses ocoutring by reason of
an act or omission (errors or owmissions) of a ﬁduciuiy, including the Trustess,

pioviding, however, that such insurance policy pormits recourse by the insured

against the fduciary, including the Trostes or Trustees involved; in case of breach

of fiduciaty obligation by such fiduciary.

Section 16 The Trustees may employ such clexical .pétsorlmei ax
adwministtative petsoniml to pesform Whatever adminisirative activities are required
in the proper peiformance of the TIL'ISt.. In addition therefo, the Tristees may, if
they desire, confiact with "an administator o perform such cletical and
adﬁm‘ﬁaﬁva duties a3 ﬂl&‘;}' may, in their discrefion, dct(_elmine 1is reasonable and
prudently necessary to camy out the Trust Fund's aciivities aud puiposes. The
administeator s0 appointed, or with whont the contract was ;nade, may bo assigned
the activities of recetving the City's réparts, entexing fhe inforrsation of those
reports on permanent records, maintaining such records, receiving contrivutions
from the City and/or on behalf of Participants in the form of checks or drafis golely
for the pupose of forwarding the contdbntions to the lustees' bank accounts,
prepacation of governmental seports, foenishing reports required by law to
Partiofpents, the preparation. of cheoks for the payment of obligations of the
“Trugtees, and all related activities and other activifies necessaty to belp administer
fhe Trust Fund, The Trustees ave firtber authotized fo enter info contracts with
such admim'snatox: for the administration of said Plan or Plans and Trust Fund for
whatever pariods, in their discretion, the sait;l Trustees deem. advisable, The
Trustees shall be entitled 10 rely on the teports and recommendaiions of said
administrator or-any #otions taken by said administrator with the authority granted
him/her. The 'lf‘ruste.es shall be responsible for any act taken with respect fo the

appointment, deslgnation, retention, discharge, or employment of such

17
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administrator which is teken prudently and in good faith, Under no circurnstances

shall said -adminisiratot have conteol or authority with respoct to the management

of tho Plan of Plans o it assels. Tho said administritor shalt not be clofhed with
any type of autherity or poiver which will constitete the administrator and &
fiduelacy with an admitnistrator to perform such clerioal and administcative duties
as they ray, i their discretion, determine js reasonable and prodently necessary fo
cairy out the Trust Fund's agtivitics and purposes, The adnrindstrator so appointed,
or with whom the contract was made,_may be assigned tho activities of recaiving;
‘the. City's 1'6_;}011‘3, enterityg the information of those reports on pertnanent reoord,
maintaining such records, receiving contributions from the City and/or on behalof
Participants i the form of checks or drafts solely for the purpose of fatWardiné ihe
contributions to the Trustees’ bank accoumts, prepamﬁm of governmental reports,
furnishing 1eports requiced by Jaw to Participants, the prepatation of cheoks for the
payment of obligations ofthe Trustees, and all related activities and other ackivifies
necessary to lelp adoinister the Trust Fund, The Trostees are further authorized
fo enter fnto contracts With such administeator for the administration of said Plan
or Plans end Trust Fund for whatever pexioc.is, in th;:i.:: discéaﬂon, the gaid Trustees
deam advissble, The Trusteos shall be enfitled to ely on the 1epoits and
recommendatioﬁs of said administrator or any actions taken by said administrator
with the autﬁo:ity granted hlmﬂwr The Trustess shalf not be rosponsible for any
act taken with respeot to the appointment, desfgnation, refertion, discharge, of
reemployment of such sdministeator which is taken prudently and in good faith,

Under no circutostances shall sald administrator havo control or authority with

respect to the menagement of the Plan or Plans or ifs sssels. The said

" administrator shall be clothed with any type of authotity. or pawer which will

constitite the admbdstrator as a fiductary. Said administrator will not have the

power or authority to act as an investment counselor or manager and will not be

18
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authorized tor fumish investment advice. The administrator will not bo clothed

with the disoretion to act o any wey with xespect to the Plans or management or

. it's assets, In the ¢yent of the administator's discharge, the Trustees shall Tequire’
+the said administrator to Tefurn all necessary books, tecords, and documents in the
" possession of said administrator which are nocessary for the propet: administration,

bandling, and operation of this Trust If lhe Trustecs have appomtcd emplrsycd
Jired, or contracted with au adpinistator, a provision to this effect shall be

incorporated in the wr[tten agmcment between the Trusteés and adminstuator. The -

Trustess may, in their discretion, sssign cortajn administrative dutles to the City;
provided, however, that the direotion and menagemeit of-such activi.ties shall be
wilkin the exclusive control of the Trustees.

Section 17: 'Ihe Trustees shall employ sn. independent certlﬁed public
accountant or Heensed public acoountant who is not providing sezvices to ettherthe

employer or any of he eollective bargaining associations, Said accountant shall be

employed fo perform the services as may be required by the ‘Trustees, The .

Trnstees shall canse the Foad o bo andited at least once each year.

Section 18:- The Trosices shall be authorized to appoint (an) investment
manager(s) to manage the assets of the Plan, Such investinent managet(s) must be
registered under the Tmyestment Advisor's Act of 1940 and must meet any
applicable state and federal Tequirements fo acf as fnvestment wanager. Such
ﬂppaintmen_t may include the power 1o acquite and dispoée. of the assets of the
Plan; provided, however, that if any state or federal agency promulgates any mles
with respect to limitation of liability on the part of the Trustees in choosing an
investment manager ot counselot, then the Tmstees shall follow said.mgu]aﬁom': to
the extent that they can maximize the protection available to them.

Section 19; I the Tiustees choose an investinent managarlm: Investment

counselor, they may eater itito e wiitten sgreement with sald invesiment maneger,
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“or investment counselor or bank or insurance cormpany, if snch instimtions act in

such capacity, which will provide for the investment or reinvestment of the assols
of the Trust Pand; and upon suoh axecuﬁbn, the Trustees may convey, if it is so
provided, 1o such irveslment manager, inve}nhncnt counselor, bank o insurance

company, amy assels of the Trust Fund so that said investment manager or

counselor may engage in such fransactions which are fegel for trost fnds in the

State of Michigan and in the United Stafes and which are prudent for the Trstees
to undertake. The Twustees shall not be lisble for the acts or omissions of such

investment manager, investment counselor; bank or insuranee compeiuy or ey

any obligation fo invest or otierwise manage the assels of & Plan or Plans, which -

agsels are swbject to the manaéemént of such investmsnt manager, itvestment
connselor, bank ot insurance CONIPADY. _ |
The Trustees may, if thoy doem proper in their discrotlon, or if tho
oi:t;urnstances require if, appoint such investment nanager; managers, banks or
insurance compaunies as fiduciarics and epter into an agreement with such
Jostitation, naming it @ fiduciary and conveying fo such ficduciaty alf or a portion of
the assefs of the ‘[ust Tund, so that said fiduciary may handle, tnanager and hold
thone assets conveyed to it. All assets conveyed to said ﬁduciar_sv shall be subject
to. the provision &f the agrsement or.agreements between the Trustesy and the
fiducjary. '
" Seclion 20: The Trustess may employ legal counsol with whorn they may

seck advice, consult with, require attendance at Ttustees meeting aod to 1epreseuf l

Hlis Trustees whenever necessary, mnoluding the preparation of any documents,
legal or otherwise, which may hdve any legal consequences, In choosing said
counsel, the Trustees may, with prudence, give consideration to the developed

skills and expertise of the attorney and experience aud reputation hefshe has

-achieved,
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The Tiustees may rely upon the opinfon of such coutscl so chosen In
respect to any action taken or suffersd by the Trustees hersunder in good faith, in
accordance vtk the opinion of said cownsel, and the Trustees shall not be Hable

therefore.

ARTICLE VI
Timsten Compensation
The Trustee shall not receive amy compensation for performing any services

for the Trost. Each TLUS_tbs shall be yeimbursed for any expenses properly and

actually incurred ju the performance of hisher dutics to the Trust, Included in '

such veasonshle expenses properly.and actually fneatred in the performance of
services to this Trust is the attendance at educational meetings and seminarg
organized and designed to in‘s‘t:uct. the Trustees in the proper performance of their
dutles as Trustess and fiductaries and o insiract, Familiarie and acquaint the
Trustees with all the provisions of all apphcable laws. Included in such reasonable
costs and expenses will be pev diew allowance, costs aud tavel expenses, lodging
and food expenses and ofher reasonable and neoessary expenses involved in the
participation of such educational conferences condusted and carried out for fhe
puipeses expressed herein, The Tiustees may further authorize any of the experts
w:ho they may refein, inchwding administraters, insurance exports, actualias;
auditors, accouutants, aﬁo;'ncys ar others, to atteﬁd such educatlonal conferences
for the puipose of becoming iufoimed of any new developments or for the pixpose
of keeping cumrent as to the developments in their proper area of expertise. Tho
Trustess are mfhorized to pay such persons the cost of attending such mieetings
and/or compensation as the person would ordinartly eatn reprosenting the Trustees
and familiarizing themselves with the developments in their ama' of expertise for
the purpose of properly serving the Boatd of Trostees. Any Trustee Wh‘q is

21
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actively employed ag a Police Officer or Firefighter for the City shall bo permitied
attendance at any and all functions of the Trust, inclnding travel to edneational
programs and seminars without loss of pay, benefits, o stafas,

ARICLE, VI
. Liabilities of fhe Paxties
Section 13 The Ciy shall not be liable for payment fo the Trust of any

amonats other than those required of if by this Trust Agreement or any applicable

Coffgotible Bargaining Agresment. The Cly shall not be Hable to make
contributions to the Trust of pay any expettses whatsosver in connection therevith,

except a¢ provided by the ferms of the Collective Bargaim‘ng Agmeements betwveen

the collective bargajming association and the Cify and the ferms of this Tust

Agresment. Weither the collective bargaining assoclations, the City, nor any
Pazticipant or Trustee shall be Hable for any dobis, lisbilities, or obligations of the

Trust except as set forth b1 the Colleetive Bargaining Agreements or this Trust -

Agreement. Neither the Cify nor any Participant shall bave any right to retwn of
any money properly paid into the Trst Pund, except as otherwise spcéiﬁcally
provided heiein, o to moncy imnpcoperly paid whi;:h has already been tirvested or
distributed. Any contribution impropeidy paid into the Teust Fund by the City or
on behalf of a Parlicipant shiall be refurned by the Trustees upou the request of the
City or the Patticipant or upon discovery by the Trustees that such monieys have
been impropetly paid Into the Trust Fund, upless fhose moneys have already beea
igvesied or disteibuted, :

Seotioin 2: No paxi of the Fund of any benefits payable by the Trustees shall

bs subject to alienation, sale, fransfer, assignment, pledge, or encumbrance charge:

by eny person. - No Participand shall be enfifled fo receive any part of the

contributions made by the City or required to be made by the Trust, n fleu of such
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benefits p'mvidml under the Plan ag determined by the Trustees in accordance with

this Aprcement.

ARTICLE VIl
LClaimsg !-?J;g’cedm'a
The Trustees shall provide adequate notce to any Participant or benefioiary
wheoss claimg for benefits und;:r this Plan have been denied, setting forth the
specific reasons for suich denial, wxitt;:n in a manner caleulated to be understood by

the Participant. Further, the Trustees shall afford & reasonabls opporlunily to any

Paticipant whose claim for benefits has been denied fot a futl and fuir review of

the decision denying the claim. - The Tmstees shall have the authority o
promulgate rles sefting forth the precise conduet of any such claims procedure.

ARTICLE I%
Termigation of the Tyust

Section 1: ‘Sulbjeot to the Hinitations hereln, the patties hereby contemplate
fhat new Callective Bavgaining Agreements may be entered into from time to time
continuing the provislops for the City and Paticipant conitibutions to this Trust
Fund. This Trust shall continve during such. peried of time s may be necessary to
oan.y out the provisions "of the Collestive Bargaining Agreement requiting
paymént to the Trust and the fact that such Colleotive Bargaiving Agreements-are
not extended shiall not by ifself torminate this Trst, which sball confinue for a
perlod of time sufficient to wind up the affairs of the Trust.

Section 2 Provided there are mo longer any Pasticipants eligible for

i

benefits from the Trust Fund, this Trust may be terminated af auy time by the

Trustees or their suecessors jn offies who are siguatories hereto by the execution

of s instrument in writing, so long es the termination s not inconsistent with the

23
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then existing Collective Bargaining Agreement. Tt shall not be necessary for the
City or the colleetive bargaining associations to execufs such an agreement for the
Trust to terminate,

Section 3; This Trust shalf teuminate in aqy case upon the death of the Jast -

sutvivar of such persons who are living at the time of It's creation or entitled to
receive benefifs hereunder, unless, without the benefit of this provision, the Trust
"does not violate the Tuls against perpetaities; in which case, ihis Trust may

continue in perpetuity, unless otherwise terminated, . | .

Section 4: If this Trust shall ferminate, the Trsteos shall forilywith notify

any ibsurance camier or cariers then poviding insurance to Participants in the
Fund. . - .

Scetion 5 In the event of the letmiuatio;l of this Trust, the 1emaining fands
available aft;ar providiag for afl the outstanding obligations, shail be used ima
rmannor as will, in the o?ininn of the Trustecs, best effectunte the putposes of this

Trust, incinding, but not limited 1o, the purchase of inswrance benefits.

ARTICLE X -

_Amendimenty
Section L: The provisions of this Declaration of Trust and Agreement may

’

be amended at any time, by (A) collestive bargatning between the collective
bargalning assoclations identified in Auticle 1, Seotion 8 and the City of Pontine
(B) by a unanimous vote of the five (5) Trustees, concwred in by the City Counell
of the City of Pontiae provided, however, fhat such Amendments are not
inconsistent with any applicable Collestible Bargaining Agreomenfs and do not
adversely affect the tax exempt status of the 501(c)9 ‘I'tust. Bxeept as ofherwise

provided in fhls Trust Agreoment, the Trostess shall haye no power in amending
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* the provision of this Trust Agreement with 1espect to the amount of confibutions

“required af the City,

Section 2: Tn add.ition, the Tiustees shali not have the power to adopt any
Amendments to this Ctust A greement which:

@

®

©

(@

alters the hasje purposes of this Trust, as set forth hersin o
divests any Participant or beneficiary of any fights which
have already vested and to which they have already become
entitled to and for sums of money which they are entifled to
receive then or in the futuwre; or

conflicts with any applicable law or gavenment regulation;
or'

causes the use or diversion of any part of the Fuad for
purposey other than those generally suthorized herein,

with respect to applicable Collective Bargaining Agreeinent,
conflicts with. any applicable Collective Bargaining
Apgeements.

Section 3: Despite any provision {o the contrary abave, or which may be

inconsistent herewith, the Tiusices may amend and shalt have the dety to amend

this Agreement to comply with aty e or regulation of the Intenal Revenve

Service for qualifieation wnder the Intemal Revenve Code, contimuation of tax
excmpiions of the Trast and for the deductibility of confributions made by the City
under applicable Sections of the fternal Revenue Code or {o obtan 4 favorable

determination letter from fhe Tnteraal Revenne Service, In the ovent any

Amendment is tmade, a copy of such Amendment beatlng requisite signatures of '

the Trustees, shall be sent fo all pmties in Spterest to the Trust Pund as that tern is

defined by law.
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ARTICLE X1
Rute Malsing Powers

Consistent with the terms of the provisions of state and faderal law, the
Trostees shell haxlve the power to promulgste ules and ragula'tions for the day to
day management of the Tiust, the 'investment of moneys held by the Trust, the
establishment of elipibility and benefit levels, to datermine all questions mgardiné
the inferpretation of the Trnsf, and such other subjects as shall be deemed
necessary and proper by the Trustees. All such mies and regulations’ shall be
reduced to writing and shall be kept in the pamancnt office of t-he Trust and
available for ingpection by, ﬂllﬁ City,'ﬁw colleative bargaining: associstions and ko
Participants. Any such rule or regnl&ti\:m promulgated by the Tiustees shall be
adopied, repealed, or amended by an affimative vote of four (4) of the Tmstees-.
Ifany rule of regulation of the Trust Is found to be lu_conﬂict with any Collective
Batgalning Agreement, law, statute, judictal decision, arbitration decislon, ot any
other competent body or tritamal, such rule c;r regulation shall be desmed voided
and, all other tules and rcgutétions of the Trust shall remain in ful foree and
effect. The City, the collective bargaining assoclations, at:;d the Patticipants shail
be given apyropriste notice of all pending rule making meetings and all such
parties shailbu afforded an opportonity to h‘.” héard s;t'said'mectings.

ARTICLE X1I

Feecution
This Agreemnt and Declatation of Trust shall become effective as of the.
date it is executed, .
IN WITNESS WHEREQF, the partics hersto have caused this instrument to
be signed andfor executed by duly awthorized officers in the City of Pontiac,
Michigan and fhe Tistees, as ofthe day and year first above written. '
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Signed, scaled and delivered CITY OF PONTIAC, MICHIGAN in the presence

of:
%%%oéma/ /jaﬁ By:, ?//jf.( /Kﬁa _
LErement SYsiems &a,eawmz_fa{ Mayor '
- : o At
Finanes Director
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EXHIBIT F

Board of Trustees of the City of Pontiac Police and Fire Retiree
Prefunded Group Health and Insurance Trust v City of Pontiac
COA No. 316418

DEFENDANT/APPELLANT’S APPLICATION FOR LEAVE TO APPEAL
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Not

3 case has been designated as an ek iling case. To review a copy of the
ce of Mandatory eFiling visit www.oakgov.com/clerkrod/efiling.

STATE, OF MICHIGAN
IN THE CIRCUIT COURT FOR THE COUNTY OF OAKLAND

BOARD OF TRUSTEES OF THE CITY OF PONTIAC
POLICE AND FIRE RETIREMENT SYSTEM,

and BOARD OF TRUSTEES OF THE CITY OF PONTIAC
' POLICE ANP FIRE RETIREE PREFUNDED

i OQROUP HEALTH AND INSURANCE TRUST,

Plaintifss, CasoNo.12 128625 -CZ
Hon. JUDGE DP O'BRIEN

VS.
CITY OF PONTIAC, MICHIGAN,

Defendant.

Anthony A. Asher (P10273)
Matthew I, Henzi (P57334)
Sullivan, Ward, Asher & Paiton, P.C.
Attorneys for Plaintiffs
7 1000 Maccabees Center
E 25800 Northwestern Highway
» Southfield, Michigan 48075-8412
B Telephone: (248) 746-0700 :
H Pacsimile: (248) 746-2760
Email: mhenzi@@swappc.com

RD, ASHER & TATTON, P.C.

COMPLAINT

There s no other pending or resolved oivil action arising out of the iransaction
x ocrutrence alleged io the Complaint.

Matthew I,

NOW COME Plaintiffs, by and through their attorneys, Sullivan, Ward, Asher &

Patton, P.C., and for their Complaint against Defendant, statc as follows:
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SULLTVAN, SARD, ASHER & PATTON, P.C.

VENUE AND JURISDICTION

1. Defendant, City of Pontiac, Michigan (the “City”), is 2 municipul entity,
incotporated under the Home Rule City Act, MCL 1171 et seg., located in Oakland County,
Michigan and is organized under the Home Rule City Act, MCL, 117.1 ot seq,

2, The City sponsors the City of Pontiac Police and Fire Retitoment System

(“PERS™), an ordinance based povernmental defined benefit retirement plan, recognized by the
Tnternal Revenue Code as a qualified trust under TRC section 401{a). PFRS provides retirement
bonefits for all police and fire employees of the City. The PFRS is located in Pontiac,
Michigan.

3. The PFRS is administered by a five-member Board of Trustess, as specified by
City Ordinance. The Board of Trusiees delegates routine adminisirative melters 10 its
Retirement System Admivistrator and her staff comprised of 3 individuals.

4, The City has also established by ordinance The City of Pontiac Police and Fire
Retiree Prefonded Group Health and Insurauce Trust (the “Trust”) to provide health, aptical,
dental, and life insurance henefits for retirees who are members of the PFRS and who retived
from the City on or after August 22, 1996. The Trust was created as an Internal Revenme Code
501¢c)(9) as a (VEBA). The Trust is located in Pontiac, Michigan.

5 The Trust is administered by a five-member Board of Truslees, as specified by
City Osdinance.

6. Venue is appropriate in Oakland County pursuant to MCL 600.1613.

7. The amount in controversy exceeds $25,000.00, exclusive of costs, interest, and

attorney fees.
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SULLIVAN, WARD, ASHER & PATTON,B.C.

ACTUAL ALLEGATIONS - PERS

FACTUAL ALLEGATIONS - LXX0

8. The PFRS is a governmertal plan wnder Internal Revenus Code 414 and was
esiablished by ordinance, as last amended in 2007 and as codified on the City’s wobsite as

Chapter 92 of the City’s Ordinance Code.
9. The PERS is govemed by the State of Michigan’s constitution, Const. 1963, Ari.
9, §24, which provides that:
The accrued financial benefits of each pension plan and reitrement

system of & state in its political subdivision shall be a contractual
obligation thereof which shall not be dimimished or impaired

thereby.

Financial benefits, annual fonding.

Financial benefits atising on account of service yendered in cach
fiscal year shall be funded during that year and such funding shall
ot be nsed for financing unfunded acerued liabilitics.

10,  Under this sectlon of the constitution, the People of the State of Michigan have
imposed a duty upon the City to fund, during eny fiscal year, financial benefils arising under
the PFRS on account of services rendered in that year.

11.  The PTRS is also governed by Public Act 314, the Public Employee Retirement
System Investment Act, MCL 38.1 132 et. seq, (“PA 3147)

12, The PFRS System is a trust fund, separate and distinot from the Cify, and the
assets of the System shall he for the exclusive benefit of the participants and their beneficiaries
and of defraying reasonable exponses of investing (he assets of the System. MCL 38,1133(6),

i3.  Scction MCL 38,1140(m) of PA 314 requires the City to annnally coniribute the
“getuarially dotermined contribution amount.” The conlribution amount is defined «s follows:
... the required employet contribution is the actuarially determined

contribution  amount. An annual  requived employer
contribution in & plan under fhis Act shall consist of a current

Wd-#S:¥0'T-GTOZ/Y/9 DSIN Ad AIAIFO3Y
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service cost payment and & payment of at loast the annual accrued
amortized intorost on any unfunded actuarial liability and the
payment of the annual acerued amortized portion of the unfunded
principal liability. (Bmphases added).

14,  According to MCL 38.1140(m), the trustees of the PFRS have the sole
responsibility and authority in hiting an actvary and determining the required employer
contribuﬁox_l that the City must make annvally.

15. In addition to the funding requirements of the Michigan Constitation and PA

314, the PFRS Ordinance requires member contributions, the amount of which is determined

Wd ¥S:¥0'T STOZ/7/9 DSIN A GIAIFO3Y

by collective bargaining between the members’ unions and the City and City contributions in

an amownt which will be sufficient to provide for the benefits earncd durlng the year of service.
The Ordinance fimther reguires the City to contribute those costs as dstermined necessary
according to an actuaslal valuation, Sec Section 92-114 of the Ordinence.

16. On October 19, 2010, Sendra W. Rodwan, EA, MAAA, FCA, President of
Rodwan Consulting Company (“Rodwan™), the actuarial consulting finn for the PERS,

prepared the Annual Actoarial Valuation for the PFRS as of December 31, 2009, The actuarial

SULLIVAN, WARD, ASHER & PATTON, P.C.

report is not attached since it is in the possession of the City and its attomeys.
17.  The purpose of the actuarial valuation was to:
A, compute the liabilities assoclated with benefits fikely to be
paid on behalf of current, retived, active, vested, inactive

members of the Relirement System;

B, Compare accrued asscts with acorued liabilitics fo assess
the funded condition of the Rotirement System, and

Compute the City’s required contribution rate for the fiscal
year beginning July 1, 2011.

o)
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18.  The acluary, using actuarial assumptions previously approved by the Board of
Trustees and the acluary, computed the City’s required contribution for the fiscal year
beginning on July 1, 2011 to be $1,527,193.00, or 20.62% of valuation payrofl.

19.  The Actuarlal Valuation assumes that the City’s required contribution will be
! paid to PPRS in iwo semi-annual payments, the first in December and the second in June, The
contribution, when caleulated by the acluary, is reduced to account for the anticipated interest
that the December payment will accrue duting the six month period prior {o the end of the
fiscal year, Because the City failed to make any contributions for fiscal year July 1, 2011 - June

30, 2012, the City’s required coniribution must be increased by a percentage determined by the

actuary for each day the payment js received after its due date to account for lost interest.
20. The City is currsﬂtly in receivership under Michigan Public Act 4 of 2011. As
such, the State has appointed an Emergency Manager to control the finances of the City.

21.  The Trustees of the PFRS are fiducierles, pursuant fo statute, ordinance, and

WARD, ASHER & PATTON, P.C

: bylaws and ars to dischargs their fiduciary duty solely in the interest of the participants and the

beneficiaries of the PFRS.

SULLITVAN,

32, The Trustess of thc PFRS have a statutory duty, pursuant to MCL 38.1140(m),
to confirm that the City paid its required employer contribution according to statute.

23, On July 9, 2012, Plaintiffs, through their counse), sent written demand ta the
Emergency Manager, through his counsel, for payment of all required City contributions for the
PFRS and the Trust. The fotal due from the City to PFRS is $1,333,070.30, This amount was
calculated based the percentage of actual payroll; for police and fire employees for the month

~of Juty 2011, From August 1, 2011-Decerber 31, 2011, this amoun{ was calenlated based on

the percentage of actual payroll of fire employees, onty. From January 1, 2012-June 30, 2012,
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the amount calculated was based on a pro rata share of the bard dollar figure caloulated by the
acluary, stated in paragraph 18, above,

24, The City did not respond to the request. Further, the City’s Emer@ncy Manager
has published statements indicating the city will not pay these contributions. ~ As such,
Plaintiffs file this lawsnit to oompel. the City’s employer contribution to the PFRS for all

applicuble periods,

FACTUAL ALLEGATIONS - THE TRUST

25,  The Trust was oreated on August 22, 1996. The setflors to the Trust include the

City and the Trustees of the City of Pontiac Police and Fire Retireo Prefunded Group Heaith

Y and Insurance Plan. A copy of the Trust is not attached fo this Complaint since it is in the

N,

possession of the City and ils attorneys.

26.  The Trustees of the Trust are fiduciarics and are required to discharge their

i fiduciary duty in the sole interest of the participams and heneficiaries ol the Trust,

27 The Tmst requires the City to make certain contributions to the Trust, as

followwat

SULLIVAN, WARD, ASHER & PATTO

Section 3: Contributions - The tenn “coniributions™ as
used hexein, shall be mean the payment requized to be made
to the trustees and fo the Tmst Fund by the City under the
authority such as Ordinance or City Council resolution of
ander any applicable existing colleclive bargaining
apreements or any future collective bargaining agreements
for the purpose of providing group health hospitalization
and dental and optical and group Jife insurance for
employces, retirees, and beneficiaries covered by the Plan,

Puges 2-3 of Trust.
28.  The Trust permits the Trustecs to corapel and enforee payment of payments of

contributions and that time is of the essence as to all payments to the Trust, as follows:
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PN L

Section 2: 'The Trustees may compel and enforce paymoents of
contributions in any manner they deem proper. The Trustees may
make such additional rules and regulations for the enforceraent of
the collection payments as they deem proper.

Section 3: As rogards all payments to this trust fund, time is of the
essenve. ‘The parties recognize that the regular and timely
payments of contributions are essentinl to the operation of the trast
and the providing of benefits under various insurance programs.

Pages 7-8 of Trust.

29, The Trust obllgates the City to pay the Trust’s altorneys’ fees for the instant swit,

as follows:

Secfion 4 The Trustees shal] establish a uniform system for the
timely {ransmission of required reports and contributions from the
City on behalf of participants. The Trustees shall have the right -
and duty to enforce payment of all contributions provided for in
the collsctive bargaining agrcement and the performance of all

obligations provided in this Trost. ...in a suit or action brought by
the Trustees commenced pursuant to this scetion, the parly in
default agrees to pay all costs and expenses, including reasonable
attorneys' fees. '

30. The City intended that fhe bencfits provided by the Trust would be |

constitutionally protected, as follows:
Article 2. Establishment of Trust, Seotion 1:

The putpose of this Trust Fund known as the City of Pontiac Police
and Fire Retirces Prefunded Group Health Plan and Trust is fo
provide health and insorance benefits to eligible participants and
beneficiaries of the Plan establishing in accordance with the terms
of the Trust Fund. The grantor intends the benefits provided by
fhis Trost to be considercd a benefit guaranteed by Article 9,
Section 24 of the State of Michigan Constituiion.

(Bmphesis added. Page 5 of Trust.)
31, The Trust exists for the exclusive purpose of providing through policies issued

by duly licensed commercial insurance companies, through a fund of self-insurance or through
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any other lawful means of providing insurance, group health and hospitalization, dental und

opiical insnrance in accordance with collective bargaining agrecmenis between the City and

applicable Police and Fire Collective Bargaining Assoclations, for the benefit of their Police
and Fire rctirants; and beneficiaries who are eligible to participate in accordance with the Plan,
32, The City is required to pay to the Trust Fund “such amounts a3 the trustees may
determine are actnarially certified and are actuarially necessary to fimd the trust and provide
betiefits provided by the 'lan consistent with sctuarial valuations and calculations made by the

actuary for the Trust to result in a pre-funded plan. Page 6-7 of Trust.

33 On June 8, 2011, Sandra Rodwan, EA, MAA, FCA, President of Rodwan :

Consuiting Company (“Rodwan”), the actuarial consulting firm for the Trust prepared the
annual actuarial valuation for the Trust as of December 31, 2009, The actuarial report is not
attached since it is in the possession of the City and its attorneys.

44, The actaary, using acluariel asswmptions previously approved by the Board of

- Trustees in the actuary, computed the City’s required contribution for the fiscal year beginning

on July 1, 2011 to be $4,381,269.00, or 44.65% of valuation payroll,

35, OnJuly 9, 2012, the Trustces of the Trust sent written demand to the Bmergency
Manager, through his attorney, for payment of the City’s required contribytions for the PFRS
and the Trust. The total due from the Cily to the Trust is $3,473,923.28. This amount was
caloulated based on the percontage of actual payroll, using the percentage rate calculated by the

actuary. The amount was calculated in July 2011 based on actual payrofl of fire and police

émployeas during July 2011, From August 1, 2011-December 31, 2011, fhe amount was based -

on actus) payrall of fire employees, only, because there were no police employees. From
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January 1, 2012 through June 30, 2(11-2, the amount was calculated based on a pro rata share of
{he hard dolar Ggure calemluted by the actuary, stated in paragraph 34, above.

36.  The City did not respond to the request. Further, the City’s Emergency Manager
hag published statements indicating the city will not pay thess confributions.  As such,
Plaintiffs file this lawsuit to compel the City’s employer contribution to the Trust for all

appHcable periods,

COUNT I - VIOLATION OF MICHIGAN CONSTITUTION - PERS

37.  Any acorued financial benefits of a public retirement system ponsion plan are,
by Consiitutional mandate fhrough Const. 1963, Arficle 9, §24, a contraciual obligation which
cannot be diminished or impaired.

38.  This section of the Constitution also requires that benefits arising on account of
service rendered in each year be fanded during that year.

39.  The Trustees of the PFRS havé the sole authority to calculate the City’s pension
contribution.

40.  The City has failed to pay ifs ummmal contribution to the PFRS for fiscal year

Juky 1, 2011 - June 30, 2012. Further, the City has indicated that it does not intend to make this

contribation.

41.  The City’s failure to pay its employer contribution to the PFRS is a violation of
Axticle 9, §24 of Michigan’s Constitation,

42.  This court has the power under Rule 2,605(a)(1) of the Michigan Court Rules to

- “declare the rights end other legal relations of an inferested party seeking a declaratory

judgment whether or not other velief is or could be sought or granted.”
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43.  An sclual controversy exists between Plaintiffs and Dofendant that can only be
determined by an adjudication in the nature of a dectavatory judgment as provided by law and

courf rule.

44,  The City’s violation of Constifution’s 1963 Article 9, §24 is a failwe to honor its
contractual obligation, which cannot be diminished or impaired by the City.
WHEREFORE, Plaintiffs respectfully vequest that this Honorable Courl:

A. Declare that Defendant has violated Article 9, §24 of the
Michigan Constitution of 1963 by failing to pay its annual
coniribution fo the PFRS for fiscal year July 1,2011 - June
30, 2012; and

B. FEnter Judgment against the City of Ponfiac, Michigan for
such amount as Plaintiffs are found to bo entitled to, -
together with costs, interest, and attomcf,ys’ fees; and

C. Graut Plaintiffs such other and further relief as this Court
detormines to be fair, just, and equitable under the
circumstances,

COUNT II - VIOLATION OF MICHIGAN CONSTITUTION - T TRUST

45, By entering info the Trust, the City expressly indicated its intent that benefits
provided under the Trust were statutorily mandated and that the City had a contractual
obligation to pay its contribution on an annual basis to the Trust and that this abligation could
not be diminished or impaired by the actions of ifs officiuls or governing body.

46.  Any nccrued financial benefits of a public retirement system pension ptém are,
by Constitutional mandate through Const. 1963, Article 9, §24, 4 contractual obligation which

cannot be diminished or impaired,

service rendered In each year be funded during that year.

10
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48.  The Trustecs of Trust have the sole anthority to caleulale (he City's pension
contribution.

49.  The City has falled to pay its annual contribution to the Trust for fiscal year July
1 1, 2011 - June 30, 2012. Further, the City hus indicated that it docs not intend to make this
contribution,

50,  ‘The City’s Failure to pay its employer contribution to the Trust is a violation of
Article 9, §24 of Michigan’s Conslitution.

51,  This Court has the power under Rule 2.605(a)(1) of the Michigan Court Rules to

“declare the rights and other legal relations of en intorested parly secking a declaratory

judgment whether or not other relief is or could be sought or granted.”

52.  An actual controversy exisis between Plaintiffs and Defendant that can only be
determined by an adjudication in the nature of a declaratory judgment as provided by law and
court rule.

53,  The City's violation of Constitution’s 1963 Article 9, §24 is a failure to honor its

SULLIVAN, WARD, ASHER & PATTON, PC.

contractual obligation, which cannot be diminished or impaired by the City.
WHREREFORE, Plaintifts respectfully request that this Honorable Cowrt

A.  Declare that Defendant has violated Article 9, §24 of the
Michigan Constitudon of 1963 by failing to pay its annunl
contribution to the Trust for fiscal year July 1, 2011 - June
30, 2012; and

B.  Enter Judgment aguinst the City of Pontiac, Michigan for
sich amount ss Plaintiffs are found to be entifled o,
together with costs, interest, aud attorneys’ fees; and

C. Gramt Plalnliffs such other and further reliof as this Court
determines to be falr, just, and equitable under the
-circumstances.

11
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COUNT 11 - VIOLATION OF PUBLIC EMPLOYEE RETIREMENT SYSTEM
INVESTMENT ACT, MCL, 38.1132 ET. SEQ,, PA 314 - TFRS

54,  MCL 38,1140(m) required the City to make its annuaf confribution to the PFRS

and that the confributions shall consist of the cyrrent service cost payment and a payment of at
teast the annual acerued amortized interest on any 1mﬁmdcﬁ aofuarial liability and the payment
of the annua) accrued amortized portion of the wnfunded principal liability.

55.  The Trustess of the PFRS have the sole responsibility and authority to determine
he City’s annual contribution,

56. The City’s failure to pay its annual contribution for fiscal year July 1, 2011 -
Jone 30, 2012 is a violation of the above-cited statute.

57.  This Comrt has the power under Rule 2.605(a)(1) of the Michigan Court Rules to
“declate the rights and other Jegal relations of an interested parly seeking a declaratory
judgment whether or not other refief is or could be sought or granted.”

58,  An actual coniroversy exista between Plaintiffs and Defendant that can only be
determined by adjudication in tho nature of a declaratory judgment as provided by law and
court ruls, '

WHEREFORE, Plaiutiffs respeotfully request that this Honorable Court:

A.  Declare that Defendant has violated the Public Employee
Retirement Systent Investent Act, MCL 38,1132 et, seq.,
Public Act 314, by failing to pay its annual contribution to
the PFRS for fiscal year July 1, 2011 - June 30, 2012; and

B, Enter Judgment agninst the City of Pontine, Michigan tor
soch amount as Plaintiffs are found to be entitled to,
together with costs, interest, and attorneys’ fees; and

C. Grant Plaintiffs such other and further relief as this Court

determines to be fair, just, and equitable under the
circumstances.

12
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COUNT IV- VIOLATION OF ORDINANCE AND BREACH OF TRUST -1 HE TRUST
59. The City created a Trust Agrecment and adopted it as an ordiance, and
therefore became obligated to make annual contributions for certain health care benefits for
eligible partivipants according fo the terms of the Trust/Ordinance.
60.  The terms of the Trust/Ordinance indicate that the City intended the benelits to
be canstitulionally mandaied and that the obligation for the City to make its contribution could
not be diminished or impaired,

61.  The City has falled to timely make its contribution fo the Trust for fiscal year

Tuly 1, 2011 - June 30, 2012 and has firther indicated that it will not make this coniribution.

62, This Conrt has the power under Rule 2.605(a)(1) of the Michigan Court Rules to
“declarc the rights and other legal relations of an interosted party seeking a declaratory
judgment whether or not other relicf is or could be sought or granted.”

63.  An actual controversy exists between Plaintiffs and Defendant that can only be
determined by adjudication in the nature of a declaratory judgment as provided by law and

court rule,

SULLIVAN, WARD, ASHFR & PATTON, P.C.

WHEREFORE, Pluintiffs respectfully request that this Honorable Court:

A.  Declare that Defendant has violated its Ordinaunce by
failing to pay its annual contribution to the Trust for fiscal
year July 1, 2011 - June 30, 2012; and :

B.  Enter Judgment against the City of Pontiac, Michigan for
guch amount as Plaintiffs are found to be entitied to,
together with costs, interest, and attorneys' fees; and

C.  Guaut Plaintiffs such other and Turther relief as this Coust

determines to be fair, just, and equitable under the
circumstances,

13
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COUNT V - VIOLATION OF ORDINANCE AND BREACH OF TRUST- PFRS

64.  The City created a Trst which was adopted pursuant to the PFRS Retirement
Ordinance, codified within Chapter 92 of the City’s Ordinance Code. As such, the City is
required to make annual coniributions to the PFRS.

65.  The City has failed to pay its annual contribution to the PFRS for fiscal year
July 1, 2011 ~ June 30, 2012 and has indicated that it will not make the contribution.

66.  This Court has the power under Rule 2.605{a)(1) of the Michigan Court Rules to
“declare the rights and other legal reletions of an Interested party secking a deolaratory
judgment whether or not other telief is or could be sought or pranted.”

67.  An actnal controversy exists between Plaintiffs and Defendants that can onty be

determined by adjudication in the nature of a declaratory judgment as provided by Jaw and .
court rale.
WHEREFORE, Plajnfiffs respectfully request that this Honotable Court:

A. Declare that Defendant has violated the PFRS Retirement
Ordinance, codifled within Chapter 92 of the City’s
Ordinange Code by failing to pay its annvat contribution to
the PFRS for fiscal year July 1, 2011 - Juns 30, 2G12; and

B. Enfer Judgment against the City of Pontiac, Michigan for
such amount as Plaintiffs are found to be entitled to,
together with costs, interest, and attorneys’ fees; and

C. Grant Plaintiffs such other und further relief as this Courl
determines to be fair, just, and equitable under the
ciroumstances.

COVUNT VI - BREACH OF CONTRACT - YRUST AND PFRS

68.  Tho City has failed to pay ity anmual required contribwtions to the Trust and the

PFRS in violation of its ehligations pursuant to contract with Plaintiffs,

14
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69, Based on the above-described omissions and breaches of the contruct between
the partics, the City has caused Plaintiffs to suffer substantial and irreparable damage.

70.  Pursuant o contract between the parties, the City is required to pay its annual
contributions fo the PERS and the Trust,

71, The City has breached the terms and conditions of its contract thereby causing
irreparable damage to Plaingiffs,

WHEREFORE, Plaintiffs respecifully request this Honorable Court eater Judgment
against the City of Pontiac, Michigan for such amount as Plaintiffs are found to be entitled to
together with costs, interest, and attomeys’ fees.

Respectfully submitied,
SULLIVAN, WARD,
ASHER & PATTON, P.C.
Ll TS
HRW T, HENZI (P57
Attomey for Plaintiffs
1000 Maccabees Center
25800 Northwestern Highway

Sonthficld, M1 48075-8412
(248) 746-0700

Dated: August 8, 2012
W1I81564/PPPI115059
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This case has been destgnated as an eF1l|ng case. To rewew(q copy of the
Notice of Mandatory eFiling visit www.oakgov.com/clerkrod/efifing.

Originel - Couri 2nd copy - Plaintiff
Appioved, SCAO 15t capy - Defandan( 3rd copy - Reluin
STATE OF MICHIGAN CASE NO,
JUDIGIAL DISTRICT 2012-128625-C7
6ih JuDiCiLcircuT|  SUMMONS AND COMPLAINT JU1D e ERIEN
GOUNTY PROBATE
Courf address Gourt talaphone no.
1200 N. Telegraph, Ponfiac M1 48341 - 248-868-1000
Plainiills nama(sj, address{es) and telaphone nofs). Deferidant's name(s), address(ss), end felephons na(s),

Board of Trustess of the Clfy of Pontiac Pollce and Fire v  |Gity of Ponliac, Mighigan
Retirement System, and Board of Trustess of the City
of Ponliac Pollce & Fire Rellree Prefunded Group
Heaalth and inswrance Trust

Plaintiirs attorey, bar no., address, and telaphone ng.

Anthony A. Asher (P10273)Matthew |. Henzi(P57334)
Sulllvan, Ward, Asher & Patton PG

25800 Northewestaern Highway - Sulte 1000
Southfisld Ml 48075 (248)746-0700)

NOTICE TO THE DEFENDANT: In the name of the people of the State of Michigan you are nofified:

1. You ere being suad.
2. YOU HAVE %1 DAYS afier recelving thiz summons to file an anewer with the court and serva a Gopy on the cther parly
or take other tawful action with the courl (28 days If you were served by mall or you were served oulside this slate), (MCR 2.111(CD

3. [fyou do not answer or take other acilon within the Ume aligwed, judgment may be enlerecl agalnat you for Ihe refief demantled
in the complaint. This case has been designated as an eFiling case, To review a copy of

lm——L«oaewwgﬁmﬂfgWMW oy-eqmicledvatiefiing:
AUG 08 2012 NOV 07 2012 Bill Bullard Jr.

“This summons Is invalid uniess served on or befora fis expiratian date.
This document mual ba seated by the seal of he court.

COWPLAINT| tastruction: The rolloving ts information that Is requlred (o be In the caption of every complaint and is to by comploted
By the plalnilY, Actual elfegations and the clalm for rellel must ha statad op addifional complaint pages and atiached fo tils form.

Family Diviston Cagas

[0 There is no ather pending of resaived action within the judsdiclion ¢f the family division of gireuit court Involving the family o femity
members of tho paitios.

[J An scllon within the juriadiclion of the famlly dlvlslon of {he clrcuit courl Involving the famdly or family members of the parties

has been previously filad In Court.
The zelion lremains [T} 1s no longer pending. The docket numbsr and the Judge assigned to the action are:
Docket ro. Judge Beir no;

Genaral Civll Cases
¥ There ia no oter pending or resalved civil acllon arising out of the sume lransacll})w dlaged In the complaint.
[T1 A civit action between these parfies or olher pariies arising ouf of the bra nsamlo zq:rg‘&e l ihe complaint has

been praviously filed In Courl,
The action [Jremains [ Js no longer panding. The dotkel number an*l u e %ldﬂﬂ hsslgnéd 1|~ie acllon ate;
(Dockel no. Judge \\ e -u.-'-J (aﬁ- /7 Bar no,
: 47
VENUE T
Plalutitfs} rasldence {include cily, tovnahip, or villzge) Defendant(s) residenca (includa cty, fownahip, orvillags)
Pantlaz Michigan Pontlac, Michigan
Place vilere actioh srose or bysiness conducled l
Pontiac Michigan / ] | L] N
Angust 8, 2012 , i
Date Slynetyrd 8f aforneyfplalnilff

if you require spaclal accommedations to yse the court bacauee of 8 disabilily or if you require a ferelgn Iar(duage interpretar to help
you tofully paricipate In court proceedings, please confact the court Immedialely to make arrangsments,
MC 07 (3/08) SUMMONS AND GOMPLAINT BZCR 2.102(8){11). MCR 2104, MCR 2.404, 24CR 2,107, MCR 2 1¢C)2)(a).(b), M0R 3 208(4)

Wd ¥S:¥0'T STOZ/7/9 DSIN Ad AIAIFO3Y




Received for Filing Oakiand County Clerk 2012 AUG 08 PM 02:20

SUMMONS AND COMPLAINT
| PROOF OF SERVICE | Case No.

TO PROCESS SERVER: Yau are to sarve the summons and complaint not Iater than 91 days from the date of filing or the dale
of sxplration on the order for second summans. You must make and file your relum with the court clerk. f you zre unable to
complete servlce you must return this originel and all copies te tha cour clerk.

[ GERTIFICATE / AFFIDAVIT OF SERVIGE / NONSERVICE |

{1 OFFICER CERTIF|CATE OR [ AFFIDAVIT OF PROCESS SERVER
| cerfify that | am a sheniff, deputy sherill, balllll, sppointed Being first duly swom, | stete that | am a legally competant
aourl ofilcet, or attorney for a parly (MCR 2.104AJf2)), and adult who I8 nol a parly or an officer of a corporate party, arnd
thal:  {noterdzallen not required} lhat:  (nglerization requiren)

0 1served persenally a copy of ihe summons and complalnt,
{1 I served by registered or certified mall (copy of relum receipt allached) a copy of the sumnions and complaint,
togethor wilh ’

Lisl all documents sarved wilh the Summons and Gomplalng

on {he defendant(s):

Defandent's neme Complate address(es) of sarvica (Day, data, Hme

O 1 have personally attemptad to serve the summons and complalnt, togeiher with any attachrents, on the following defendant(s)
and have been unable {o complete service,

Defandant's neme Complete addross(en) of service Day, dele, ime

| dezlare that the slatemenis above are true fo the best of my infonination, knowledge, and beliel.

Mios traveled  |Mitenge fee  [Total fee Slgnature

ISeyvice fea
3 $ $ .
Name (type or print)
Title
Subscribed and sworn fo before me on R County, Michigan.
Dale
My commission expires: Signature:
Data Deputy court cleskiNotary public

Notary public, State of Michigan, County of

[ ACKNOWLEDGMENT OF SERVICE |

| acknowledge that | have recelved ssrvite of the summons and complent, tagether with

Attachmenls
on

Day, data, lma

SBignature

on behatf of .
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EXHIBIT G

Board of Trustees of the City of Pontiac Police and Fire Retiree
Prefunded Group Health and Insurance Trust v City of Pontiac
COA No. 316418

DEFENDANT/APPELLANT’S APPLICATION FOR LEAVE TO APPEAL
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SULLIVAN, WARD, ASHER & PATTON, P.C.

STATE OF MICHIGAN
IN THE CIRCUIT COURT FOR THE COUNTY OF OAKLAND

BOARD OF TRUSTEES OF THE CITY OF PONTIAC

POLICE AND FIRE RETIREE PREFUNDED

GROUP HEALTH AND INSURANCE TRUST,

Plaintiff,
vs.
CITY OF PONTIAC, MICHIGAN,

Defendant.

a9
Case No. 1Z-128625-C7
Hon. Daniel P. O’Brien

Anthony A. Asher (P10273)
Matthew 1. Henzi (P57334)

SULLIVAN, WARD, ASHER & PATTON, P.C.

Attorneys for Plaintiff

1000 Maccabees Center

25800 Northwestern Highway
Southficld, Michigan 48075-8412
Telephone; 248.746,0700
Facsimile: 248.746.2760

Email: mhenzi@swappe.com

John C. Clark (P51356)

Stephen J. Hitchcock (P15005)
GIAMARCO, MULLINS & HorTON, PC
Attorneys for Defendant "
101 W. Big Beaver Road - 10™ Floor
Troy MI 48084

Telephone: 248.457.7000

Facsimile: 248.457.7001

Email: jclack@gmhlaw.com

sih@gmhlaw.com

PLAINTIFE’S RESPONSE TO DEFENDANT’S
MOTION FOR SUMMARY DISPOSITION AND PLAINTIFE’S REQUEST FOR
SUMMARY DISPOSITION PURSUANT TO MCR 2.116(I}(2)

NOW COMES PLAINTIFF by and through its attorneys SULLIVAN WARD ASHER &

PATTON, P.C. and requests that this Honorable Court Deny Defendant’s Motion for Summary

Disposition; further, that this Honorable Court grant Plaintiff’s Request for Summary
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Disposition pursuant to MCR 2.116(1)(2).

Dated: April 10, 2013

WI1280661.D0C

Respectfully Submitted,

SULLIVAN, WARD, ASHER & PATTON, P.C.

By:

{s/ Matthew 1. Henzi
Attorney for Plaintiff

1000 Maccabees Center
25800 Northwestern Highway
Southfield, M1 48075-1000
(248) 746-0700
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STATE OF MICHIGAN
IN THE CIRCUIT COURT FOR THE COUNTY OF OAKLAND

BOARD OF TRUSTEES OF THE CITY OF PONTIAC
POLICE AND FIRE RETIREE PREFUNDED
GROUP HEALTH AND INSURANCE TRUST,

Plaintiff, Case No. 12-128625-CZ
Homn. Daniel P. O'Brien
Vs,

CITY OF PONTIAC, MICHIGAN,

Defendant.

Anthony A. Asher (P10273)
Matthew I. Henzi (P57334)

John C. Clark (P51356) :
Stephen J. Hitchcock (P15005)

SULLIVAN, WARD, ASHER & PAaTTON, P.C. GIAMARCO, MULLINS & HORTON, PC
Attorneys for Plaintiff Attorneys for Defendant
1000 Maccabees Center 101 W. Big Beaver Road — 10" Floor

25800 Northwestern Highway Troy MI 48084

Southfield, Michigan 48075-8412 Telephone; 248.457.7000
Telephone: 248.746.0700 Facsimile: 248,457.7001
Facsimile: 248.746.2760 Email: jclark(@gmhlaw.com
Email: mhenziswappe.com sih{@omhlaw.com

PLAINTIFF’S BRIEF IN SUPPORT OF PLAINTIFF’S RESPONSE TO
DEFENDANT’S MOTION FOR SUMMARY DISFOSITION AND PLAINTIFF’S

REQUEST FOR SUMMARY DISPOSITION PURSUANT TO _MCR 2.116(1)(2)
INTRODUCTION

Pontiac owes Plaintiff Police and Fire Retiree Prefunded Group Health and Insurance
Trust (“PF VEBA”) the sum of 3,473,923.28, plus interest. These amounts owed represent the
unpaid balance of Pontiac’s required, annual contribution payable to Plaintiff for fiscal year

July 1, 2011-June 30, 2012,
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Pontiac has paid its annual contribution to Plaintiff for decades, in response to

Plaintiff’s annual, actuarial valuation report. However, Pontiac failed to pay its annual
contribution for fiscal year 2012, This amount was due on or before June 30, 2012. As such,
Judgment should enter for Plaintiff.

STATEMENT OF FACTS

A, The Pleadings.

On August 8, 2012, Plaintiff filed its Complaint against Defendant City of Pontiac
(“Pontiac™).

The Complaint seeks to compel the City to pay $3,473,923.28 to Plaintiff Police and

Firc Retiree Prefunded Group Health and Insurance Trust, (“PF VEBA™). This sum represents

. the City’s unpaid portion of its annual contribution owed fo the PF VEBA for fiscal year ending

June 30, 2012. The Complaint also seeks the imposition of attorneys’ fees and interest on the
amount owed. See Complaint, Exhibit A.

Pontiac has not paid the znnual contributions as sought in the Complaint. Defendant
filed its Answer to Complaint and Affirmative Defenses on August 15, 2012, Pontiac did not
specifically allege that it was not required to pay its annual contribution to the PF VEBA for
fiscal year 2012. Further, Pontiac did not allege that any Executive Order terminated the City’s
obligation to pay into the PF VEBA.

Plaintiffs are entitled to summary disposition by operation of law.

| B. Pontiac’s obligation to pay its anoual contribution to the PF VEBA.
i Background re: Trust Creation
The City established by Ordinance the City of Pontiac Police and Fire Retiree Prefunded Group

Health and Insurance Trust (“PF VEBA™) to provide health, optical and dental life insurance

[PYPpp—
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benefits for retirees who are members of the PFRS and who retired from the City on or after
August 22, 1996, The City and the Trustees are the settlors to this Trust, which was created in
1996. The Trust is qualified under the Internal Revenue Code. See Trust, Exhibit B.

The Trust was created, much like in other communitics, so that the City could obtain
certain tax benefits and obtain a more favorable bond rating while pre-funding fet:iree health
care for police officers and fire fighters who retired after August 22, 1996, as. well as their
spouses and dependents. The unions who bargained on behalf of the Police and Fire employees
at the time the Trust was created received a benefit in that the Trust was a mechanism that
would pre-fund retiree health care, invest those funds and exist to ensure that retiree health care
benefits would be paid in perpetuity.

The Trust Agreement required the City to fund 100% of health care benefits to those
eligible under the Trust, at a specific level of coverage. The City was also obligated to provide
dental, hearing, vision and life insurance coverage. Id.

Presently, the PF VEBA Trust has over $31 million dollars in assets. The City is
required to pay and annual contribution to the PF VEBA Trust, according to am actuarial
valuation report. See June 8, 2011 actuarial valuation report as Exhibit C. The City failed to
make its annual contribution to the PF VEBA for the fiscal year ending June 30, 2011 and
fiscal year ending June 30, 2012.

Plaintiff filed suit against the City for its failure to pay its FY 2011 contribution. The
case, 2011-121551-CZ, was assigned to Honorable Leo Bowman. After protracted litigation,
the City paid $3,243,232.17, or the City’s annual contribution, as required by the actuarial

valuation report for FY 2011,

INd #5:70°T STOZ/7/9 OSIN Ad 3130 !



i Applicable Trust Language
Importantly, the Trust Agreement states as follows:

...the City notes the cost savings involved with respect to the history
regarding this proposal.” Page 1, Exhibit B.

The City was required to make contributions, defined as

~ “the payment requited to be made to the Trustees and to the Trust Fund
by the City under the authority such as Ordinance or City Council
resolution or under any applicable existing Colleciive Bargaining
Agreements or any future Collective Bargaining Agreements for the
purpose of providing group health, hospitalization and dental and
optical and group life insurance for employees, retirees and
beneficiarics covered by the Plan. Section 3, page 2-3, Exhibit B.

Er

The City-Employer shall be required to pay to the Trust Funds such
amounts as the Trustees may detertnine or actuarially certified and are
actuarially necessary to fund the Trust and provide benefits provided by
the Plan consistent with actuarial valuations and calculations made by
the actuary for the Trust to result in a prefunded plan. Article 1II,
Section 1. Page 6-7, Id.

The Trust also states:

The purpose of this Trust Fund known as the “City of Pontiac Police
and Fire Retirees Prefunded Group Health Plan and Trust™ is to provide
health and insurance benefits to eligible participants and beneficiaries
of the Plan established in accordance with the terms of the Trust Fund.
The grantor intends the benefits provided by this Trust to be considered

2 benefit guaranteed by Atticle IX, Section 24 of the State of Michigan
Censtitution.” Section 1 page 4. (Emphasis added). 1d.

SULLIVAN, WARD, ASHER & PATTON,P.C,

This Trust...is created for the exclusive purpose of providing ...group
health and hospitalization and dental and optical insorance in
accordance with the Collective Bargaining Apreements between the
City and applicable police and fire collective bargaining associations.
Section 3. Page 5. Id.

Received for Filing Oakland County Clerk 2013 APR 10 PM 03:31

The Trust described herein shall be irrevocable. .. Section 4, page 6. Id.

The Trustees shall carry out the purposes of this Trust Agreement and
may maintain any health benefit programs and insurance policy or
B policies now or in force and effect and available to police and fire
J retirees of the City of Pontiac or may substilute other comparable or
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superior_policies in lien thereof, Article V, Section 2 page 12
(Emphasis added). Id. '

The Trustees shall have the right and duty to enforce payment of all
contributions provided for in the Collective Bargaining Agreement and -
the performance of all obligations provided in this Trust. Article V,
Section 4, page 13. (Emphasis added). Id.

&k

The City shall not be liable to make contributions to the Trust or pay
any expenses whatsoever in connection therewith, except as provided
by the terms of the Collective Bargaining Agreements between the
collective bargaining associations and the City and the terms of this
Trust Agreement. Article VI, Section 1, page 22. 1d.

C. The Amount Owed by the City to the PF VEBA.

According to its consistent practice, the Trustees of each Board hired an actuarial firm
to prepare the annual actuarial valuation for the PF VEBA.

The actuary computed the City’s required contribution to the PF VEBA Trust to be
$4,381.269.00, or 44.65% of valuation payroll. See pp 2-3 of Exhibit C. Plaintiffs have
calculated this sum, based on payroll data from the City, to be $3,473,923.28. The payroll was
calculated in the same manner as stated above, based on the City’s outsourcing of police and
fire personnel during the subject fiscal year.

Plaintiffs sent written demand to the City on July 9, 2012, demanding payment. The
City did not respond. |

D. Executive Order 225

Pontiac’s motion claims it is not obligated to pay into the PF Veba pursuant to
Executive Order 225, which became effective August 1, 2012. Exécutive order 225 purports to
unilaterally amend the VEBA Trust so that the City is no longer required to make an annual

contribution, as determined by an actuary, to the Police and Fire VEBA Trust. See Executive

Order 225, Exhibit D.
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Plaintiff believes that the Emergency Manager is precluded by law from unilaterally
amending the Trust Document.

Plaintiff also believes that this Executive Order violates the terms of the Trust and is not
permitted by the Emergency Manager Law in effect at the time the execulive orders were
issued, known as Public Act 4.

Plaintiff also believes this executive order cannot be applied retroactively to extinguish
a debt owed by ﬂle City and that was past due before the order was entered.

Plaintiff now moves for summary disposition since there is no genuine issue of material
fact that would preclude this Court from entering judgment in favor of Plaintiffs.

LAW AND ARGUMENT

L THE CITY IS OBLIGATED TO PAY PLAINTIFF PURSUANT TO TRUST
AND ORDINANCE

A. Conirofling Standards of Law

The City codified its PF VEBA Trust Agreement as an Ordinance. The City is
obligated to make annual contributions for certain health care benefits for eligible participants
according to the terms of the Ordinance. The Ordinance requires the City to make cerlain
contributions to the Trust, as follows:

Article 1, Section 3: Contributions - The term
“contributions” as used herein, shall be mean the payment
required to be made to the trusiees and to the Trust Fund by
the City under the aumthority such as Ordinance or City
Council resolution or under any applicable existing
collective bargaining agreements or any future collective
bargaining agreements for the purpose of providing group
health hospitalization and dental and optical and group life
insurance for employees, retirees, and beneficiaries covered
by the Plan. See pp 2-3, See Exhibit B.

See also, Article 3, Section 1. See pp 6-7 of Exhibit B.
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Further, the Trust permits the Trustees to compel and enforce payments of
contributions as follows:

Article 3, Section 2: The Trustees may compel and enforce
payments of contributions in any manner they deem proper.
The Trustees may make such additional rules and
regulations for the enforcement of the collection payments
as they deem proper.

Section 3: As regards all payments to this trust fund, time
is of the essence. The parties recognize that the regular and
timely payments of contributions are essential to the
operation of the trost and the providing of benefits under
various insurance programs. See pp 7-8, Exhibit B,

Yurther, the Ordinance obligates the City to pay the Trust’s attorney’s fees for the
instant suit, as follows:

Article 3, Section 4: The Trustees shall establish a uniform system
for the timely transmission of required reports and contributions
from the City on behalf of participants. The Trustees shall have
the right and duty to enforce payment of all contributions provided
for in the collective bargaining agreement and the performance of
all obligations provided in this Trust. ...in a svit or action brought
by the Trustees commenced pursuant to this section, the party in
default agrees to pay all costs and expenses, including reasonable
attormeys’ fees. See pg 8, Exhibit B.

B. Application of Law — PF VEBA

The Crdmance clearly required the City fo make all appropriate contributions owed to
ensure the payment for health care expenses incurred by eligible retirees. The City violated the
Ordinance by failing to pay its entire anonual contribution for fiscal year 2011-2012. Summary
disposition is appropriate and judgment should enter against Defendant in the amount of the

unpaid balance.
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IL. DEFENDANT’S FAILURE TO PAY ITS ANNUAL CONTRIBUTION TO THE
PF VEBA CONSTITUTES A BREACH OF ITS CONTRACT WITH
- PLAINTIFFS

A Controlling Standards of Law

An unambiguous contractual provision reflects the parties’ intent as a matter of law and
“§f the language of the contract is wnarnbiguous, we construe and enforce the contract as
written.” Quality Prods & Concepts Co. 469 Mich at 375, Thus, Court’s may not impose an
ambiguity on clear contract language, Grosse Pointe Park v Mich Muni Liab & Prop Pool 473
Mich 188, 198 (2005).

The language of the PF VEBA Ordinance/Trust document evidence that the City is
obligated to pay all sums due and owing through the City’s annual contribution for fiscal year
2011-2012 to ensure that Plaintiff can pay retiree health care benefits to police and fire
employees through the City’s annua! contribution for fiscal year 2011-2012.

B. Application 'of Law

The City’s breach of this contract has caused significant damages to Plaintiff. Most
significantly, the failure to pay negatively affects the Systems’ fund to liability i'atio and creates
an unfunded liability. In short, the non-payment ensures that Plaintiffs could not meet their
bealth care benefit obligations as of today’s date. Summary disposition in favor of Plaintiff is
appropriate.

1. DEFENDANT’S FAILURE TO PAY ITS ANNUAL CONTRIBUTION TO THE
PF VEBA VIOLATES MICHIGAN’S CONSTITUTION.

A. Conirolline Standards of Law

Any accrued financial benefits of a public retirement system pension plan are, by

consfitutional mandate stated in Const. 1963, Article XI, Section 24, a contractual obligation
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that cannot be diminished or impaired. This section of the Constitution fequires that benefits
arising out of account of service rendered in each year be funded during that year.
Michigan’s Const. Article 9 §24 provides as follows:

Public Pension Plans and Retirement Systems. Obligation. The accrued
financial benefits of each pension plan and retirement system of the State
and its political subdivisions shall be a contractual obligation thereof
which shall not be diminished or impaired thereby.

Financial benefits, annual funding, Finmancial benefits arising on
account of service rendered in each fiscal year shall be funded during
that year and such funding shall not be used for financing unfunded
accrued liabilities, (Emphasis added).

The Trust expressly states that all benefits paid by the City are constitutionally
protected. The Trust provides as follows:

Article 2, Establishment of Trust, Section 1:

The purpase of this Trust Fund known as the City of Pontiac Police

and Fire Retirees Prefunded Group Health Plan and Trust is to

provide health and insurance benefits to eligible participants and
beneficiaries of the Plan establishing in accordance with the terms

of the Trust Fund. The grantor intends the benefits provided by

this Trust to be considered a benefit guaranteed by Article 9,

Section 24 of ihe State of Michigan Constitution.

(Emphasis added) See pg 5 of Trust, Exhibit B.

B. Application of Law

The City failed to pay its annual coniribution to the PF VEBA for fiscal year July 1,
2011 — June 30, 2012. The City’s failure to pay its employer contribution to the PF VEBA is a
violation of Article 9 Section 24 of Michigan’s constitution. The annnal confribution was

calculated to be 44.65% of payroll, or $3,473,923.28. That requirement was communicated to
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the City, which did not pay the balance owed. Summary disposition is appropriate since
Plaintiffs are entitled to a judgment in this amount.

C. Defendant’s Reliance on_Studier in Misplaced - Executive Order 225 is

Unlawful Since it Violates Michigan’s Constitution and Breaches an
Express Contract

Defendant’s reliance on Studier v. Michigan Public Schools Retirement Board 472
Mich. 642 (2005) is misplaced. In Studier, the Supreme Court examined a statutorily created
retirement system. In Stuider, there was no contractual promise to provide a certain level of
health benefits. The Court went on to hold that Michigan’s legislatures are free to enact laws
that contradict what was done by a prior legislature. Therefore, one legislature’s reduction in
previously determined health benefits did not violate Michigan’s Constitution. If the Studier
matter involved the contractual promise to provide benefits, like here, the matter would likely
have been decided differently.

In the instant matter, the VEBA Trust expressly provides that health care benefits are
intended to be constitutionally protected benefits. See pg. 4, Exhibit B. There is a contractual
promise to pravide a level of benefits to police and fire retirces who are eligible for the VEBA.
In fact, the Trust and Collective Bargaining Agreements expressly state that different types of
policies could be obtained, but they must be comparable or superior to what was provided in
1996.

Therefore, Studier is of no help to Defendant, The health care benefits are
constitutionally protected because there was a contractual promise to make them so.

In fact, the Studier opinion supports PlaintifPs argument that the benefits are
constitutionally protected. In Studier, the Court held that in order for a statute to form the

basis of a contract, the statutory language must be plain and susceptible of no other reasonable

10
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construction than the legislature intended to be bound to a confract. Id. at 662. The Studier
Court noted that historically, courts were reluctant to infer a contractmal obligation on
legislation. The Court noted that this teluctance is grounded in the realization that it is easy
enough for a statute explicitly to authorize a contract or say explicitly that the benefits are
contractual promises...1d. at 663.

The Studier Court noted that the statutory language did not confain plain language
indicating that the legislature intended to be bound by a contract. For example, the iegislature
did not use contractual terms like contract, covenant or vested rights. Id. at 663-664. Further,
the legislature did not adopt a policy requiring a particular health plan nor did it preblude a
particular health plan. Id. at 664. Also, the legislature did not authorize a plan containing
specific deductibles and co-pays. Further, the statute did not provide that any changes would
only apply to a specific class or group of retirees, Id. at 665. Thus, the Studier Court held that
because there was an absence of clear and unequivocal language showing an intent to contract,
the Court would not disturb a legislature’s amendment of thc_ retirement system’s statute. Id. at
665.

In the instant matter, the opposite facts exist. There is a contract which clearly and
unequivocally evidences an intent to coniract and to provide those benefits as if they vﬁ:re
constitutionally protected. The Trust incorporates CBAs which do specify prescription costs,
co-pays, deductibles and the types of coverage to be provided. In short, the analysis in Studier
requires this Court to find that the City of Pontiac contracted with VEBA eligible retirees and
agreed to provide a certain level of benefits.

Furthermore, even if the health care benefits were not constitutionally protected, they

were certain proiected by the terms of the Trust, specifically language that guaranteed these

11
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benefits as constitutionally protected. Defendant has set forth no rationale for how an
emergency manager could breach a trust, codified as an ordinance, when his predecessors
promised to provide a certain level of benefits. Clearly, these Executive Orders breach that
contractual promise and violate the Ordinance which.codiﬁes that contract.

IV. EXECUTIVE ORDER 225 VIOLATES THE EMERGENCY MANAGER
LAW -P.A. 4

A. Execative Order 225 is not temporary and it singles out one class of employees

MCL 141.1519 set forth the powers of an emergency manager. This provision exists
within what is collectively referred to as PA 4, the Emergency Manager Law. This law was
suspended on August 8, 2012 when a requisite mumber of signatures to place the issue on a
ballot referendum were obtained. Michigan’s voters then voted to repeal Public Act 4.
Michigan’s legislature subsequently revised the Act, now known as PA 436, which is
scheduled to become effective apﬁroximately April 1, 2013,

The enumetated powers of an emergency manager permit the meodification of an

existing collective bargaining agreement under several conditions. One of these conditions is.

that the modification must be temporary and does not target specific classes of employees.

These orders are clearly not temporary. MCL 141.1519(K)(4). The orders are not limited in

scope and will exist in perpetuity. Additionally, the amendment violates the Emergency
Manager Act because it is “(1) not temporary; and (2) is directed at a specific class of
employees.” The Executive Order 225 specifically states that its intent is to stop paying the
City’s amnual contribution into the VEBA Trust for several years. This is the opposite of
temporary. Further, it applies only to those retirees who retired after August 22, 1996, a
specific class of employees. The Executive Orders only apply to those police and fire retirees

who are eligible for the VEBA. The VEBA-eligible members constitute one portion of the

12
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police and fire retirees. Clearly, the Emergency Manager singled out these individuals by
terminating payment into the PF VEBA,

B. Executive Order 225 should not be applied retroactively

The City’s annual contribution to the PF VEBA for fiscal year 2012 was due no later
than June 30, 2012. On July 1, 2012, the amount was past due. On August 1, 2012, the
Emetgency Manager issued Executive Order 225 and is now arguing that this Order terminates
the City’s obligation to pay into the VEBA Trust. This Executive Order should not be applied
retroactively. The Emergency Manager should not be permitted to retroactively extinguish an
existing, and past due, debt through an Executive Order.

MCIL. 141.1519 sets forth the enumerated powers of an emergency manager.
Admittedly, the emergency manager has the ability to reject or modify a conmtract. MCL
141.1519(1}k). Further, the emergency manager can enter into agreements with creditors.
MCL 141.1519(1)(w). '

However, Defendants are unaware of any precedent giving an emergency manager
authority to retroactively extinguish a debt. Although there are few reported cases on this
relatively new topic, all of the cases found by Plaintiff’s counsel involve situations where an

emergency manager issued an executive order modifying a coniract on a prospective basis. In

NCO Acquisition LLC v Snyder, 2012 U.8.Dist. LEXIS 141725, a property manager challenged

an emergency manager’s modification of lease agreements. The modification was conditional
(it gave the emergency manager the authority to terminate a lease early, if he so chose
subsequent to entry of the order) and was applied on prospective basis.

In Welch v Brown 2013 U.8.Dist. LEXIS 45681 (March 29, 2013), the parties litigated

the Flint emergency manager’s madification of collective bargaining agreements which would

13
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have reduced retiree health care benefits. The Court entered an injunction which stopped these
prospective changes to retiree health care.

In City of Pontiac Retired Employees v City of Pontiac 2012 U.S. Dist. LEXIS 98858
(July 17, 2012), a group of retirees challenged the Pontiac emergency manager’s modification
of collective bargaining agreements which would reduce health care on a prospective basis.

There is no language within case law precedent or Public Act 4 which suggests that an
emergency manager can issue executive orders which terminate debt, However, this is exactly
what the City is attempting to do in this matter. If, hypothetically, the waste management
contractor for the Citf of Pontiac was owed a sum of money pursuant o contract, and the City
issued an executive order terminating the City’s obligation to pay that contract, such an
executive order would not pass muster. PA 4 provides many tools for an emergency manager
to fix the finances of a municipality or school district. However, it does not give the power to

[

erase” past due debts.

CONCLUSION

WHEREFORE, Plaintiff respectfully request that this Honorable Court deny

Defendani’s motion for summary disposition; further, that this Honorable Court grant its

14
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Motion for Summary Disposition pursuant to MCR 2.116 (I)(2) and enter Judgment in favor of
the PF VEBA in the amount of $3,473,923.28;

Respectfully submitted,

SULLIVAN, WARD, ASHER & PATTON, P.C.

By:  /s/Matthew 1. Henzi
Attorney for Plaintiffs
1000 Maccabees Center
25800 Northwestern Highway
Southfield, MI 48075-1000
(248) 746-0700
mhenzi@swapp.com

Dated: April 10, 2013

CERTIFICATE OF SERVICE

I hereby certify that on April 10, 2013, my secretary, Laura Kimmell, electronically filed the
Plaintift*s Response to Defendant’s Motion for Summary Disposition, Brief in Support and this
Certificate of Service with the Clerk of the Court using the WIZNET system which will send
notification of such filing to counsel of record.

By: /sMatthew 1. Henzi
MATTHEW 1. HENZI (P57334)
Attorpey for Plaintiff
1000 Maccabees Center
25800 Northwestern Highway
Southfield, MI 48075-8412
(248) 746-0700

mhenzif@swappe.com

SULLIVAN, WARD, ASHER & PATTON, P.C.

W1280651.00C
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EXHIBIT H

Board of Trustees of the City of Pontiac Police and Fire Retiree
Prefunded Group Health and Insurance Trust v City of Pontiac
COA No. 316418

DEFENDANT/APPELLANT’S APPLICATION FOR LLEAVE TO APPEAL
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STATEMENT OF APPELLATE JURISDICTION

Piaintiff appeals a May 10, 2013 order granting summary disposition in favor of

. Defendant.

This Court maintains jurisdiction according to MCR 7.203(A)(1), since Plaintiff is

appealing a final order of the Oakland County Circuit Court.

il
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STATEMENT OF ISSUE PRESENTED

DID THE TRIAL COURT ERR WHEN IT GRANTED
DEFENDANT’S MOTION FOR SUMMARY DISPOSITION AND
HELD THAT DEFENDANT'S UNILATERAL TERMINATION OF
FUNDING OF PLAINTIFF TRUST WAS LAWFUL?
Plaintiff-Appellant says “Yes.”

Defendant-Appellee says “No.”

The frial court said “No.”

iv
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STATEMENT OF FACTS

A, Introduction

Defendant City of Pontiac ("Pontiac” or “Defendant”) owes Plaintiff Police and
Fire Retiree Prefunded Group Health and Insurance Trust (*PF VEBA”) the sum of
3,473,923.28, plus interest. This amount represents the unpaid balance of Pontiac’s
required, annual contribution payable to Plaintiff for fiscal year July 1, 2011-June 30,
2012.

Pontiac has paid its annual contribution to Plaintiff for decades, in response fo
Plaintiff's annual, actuarial valuation report. However, Pontiac failed to pay its annual

contribution for fiscal year 2012. This amount was due on or before June.30, 2012.

B. Procedural History.

On August 8, 2012, Plaintiff filed its six-count Complaint against the City of
Pontiac to compel payment of the City’s annual contribution fo Plaintiffs for fiscal year
July 1, 2011-June 30, 2012. See Complaint, Exhibit A. The claims brought by
Plaintiff City of Pontiac Police and Fire Retirement System ("PFRS”) were dismissed
when Pontiac paid its annual, actuariaily required contribution to the PFRS.

Deféndant filed its Answer to Complaint and Affimative Defenses on August
15, 2012. Pontiac did not specifically allege that it was not required to pay its annual
contribution to the PF VEBA for fiscal year 2012. Further, Pontiac did not allege that
any Executive Order terminated the City’s obligation to pay into the PF VEBA.

Defendant filed a motion for summary disposition. Plaintiff responded and

requested summary disposition pursuant to MCR 2.118 (I)(2). The trial court heard
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the cross-motions for summary disposition on May 1, 2013. See transcript from motion

‘hearing, Exhibit B.

On May 10, 2013, the trial couri entered an order which granted summary
disposition and dismissed Plaintiffs Complaint, with prejudice. See order, Exhibit C.
Plaintiff filed the instant appeal, and now files its Brief on Appeal, seeking

reversal of the trial court's final order.

C. Pontiac’s obligation to pay its annual contribution fo the PF VEBA.
i. Background re: Trust Creation

The City established by Ordinance the City of Pontiac Police and Fire Retiree
Prefunded Group Health and Insurance Trust (*PF VEBA”) to provide h-ea[th, optical
and dental life insurance benefits for retirees who are members of the PFRS and who
retired from the City on or after August 22, 1896. The City and the Trustees are the
settlors to this Trust, which was created in 1996. The Trust is qualified under the
internal Revenue Code. See Trust, Exhibit D.

The Trust was created, much like in other communities, so that the City could
obtain certain tax benefits and obtain a more favorable bond rating while pre-funding
retiree heal-th care for poiicé ofﬂcérs and fire fighters who ret.ired'after August 22,
1996, as well as their spouses and dependents. The unions who bargained on behaif
of the Police and Fire employees at the time the Trust was created received a benefit
in that the Trust was a mechanism that would pre-fund retiree health care, invest those

funds and exist to ensure that retiree health care benefits would be paid in perpetuity.

Wd ¥S:¥0'T STOZ/7/9 DSIN Ad AIAIFO3Y



RECELIVED by Michigan Court of Appeals 11/18/2013 12:2/:02 PM

SULLIVAN, WARD, ASHER & PATTON, P.C.

The Trust Agreement required the City to fund 100% of health care benefits to
those eligible undér the Trust, at a specific level of coverage. The City was also
obligated to provide dental, hearing, vision and life insurance coverage. Id.

At the fime of the motion hearing, the PF VEBA Trust had over $31 million
dollars in assets. The City is required to pay an annual contribution fo the PF VEBA
Trust, according to an actuarial valuation report. See June 8, 2011 actuarial valuation
report as Exhibit E. The City failed to make its annual contribution to the PF VEBA for
the fiscal year ending June 30, 2011 and fiscal year ending June 30, 2012.

Plaintiff filed suit against the City for its failure to pay its FY 2011 contribution.
The case, 2011-121551-CZ, was assigned fo Honorable teo Bowman. After
protracted litigation, the City paid $3,243,232-17, or the City's annual co-ntribution, as
required by the actuarial valuation report for FY 2011. The City refused to pay the

contribution owed for FY 2012.

ii. Applicable Trust Language
Importantly, the Trust Agreement states as follows:

...the City notes the cost savings involved with respect to the
history regarding this proposal.” Page 1, Exhibit D.

The City was required to make contributions, defined as

“the payment required to be made to the Trustees and to the
Trust Fund by the City under the authority such as Ordinance or
City Council resolution or under any applicable existing
Collective Bargaining Agreemenis or any future Collective
Bargaining Agreements for the purpose of providing group
health, hospitalization and dental and optical and group life
insurance for employees, retirees and beneficiaries covered by
the Plan. Section 3, page 2-3, Exhibit D. '

x¥hk

Nd ¥S-¥0-T STOZ/V/9 IjSV\I Aq @aNIFO3Y




RECEIVED by Michigan Court of Appeals 11/18/2013 12:27:02 PM

SULLTYAN, WARD, ASHER & PATTON, P.C.

The City-Employer shall be required to pay to the Trust Funds
such amounts as the Trustees may determine or actuarially
certified and are actuarially necessary to fund the Trust and
provide benefits provided by the Plan consistent with actuarial
valuations and calculations made by the actuary for the Trust to
result in a prefunded plan. Article Ill, Section 1. Page 6-7, Id.

The Trust also states:

The purpose of this Trust Fund known as the “City of Pontiac
Police and Fire Retirees Prefunded Group Health Plan and
Trust” is to provide health and insurance benefits to eligible
participants and beneficiaries of the Plan established in
accordance with the terms of the Trust Fund. The grantor
intends the benefits provided by this Trust o be considered a
benefit guaranteed by Atticle !X, Section 24 of the State of
Michigan Constitution.” Section 1 page 4. (Emphasis added).
id.

This Trust...is created for the exclusive purpose of providing
...group health and hospitalization and dental and optical
insurance ' in accordance with the Collective Bargaining
Agreements between the City and applicable police and fire
collective bargaining associations. Section 3. Page 5. Id.

The Trust described herein shall be irrevocabie...Section 4, page 6. Id.

The Trustees shall carry out the purposes of this Trust
Agreement and may maintain any health benefit programs and
insurance policy or policies now or in force and effect and
available to police and fire retirees of the City of Pontiac or may
substitute other comparable_or superior policies in lieu thereof.
Article V, Section 2 page 12. (Emphasis added). Id.

The Trustees shall have the right and duty to enforce payment of
all contributions provided for in the Collective Bargaining
Agreement and the performance of all obligations provided in
this Trust. Article V, Section 4, page 13. (Emphasis added). Id.

- The City shall not be liable to make contributions to the Trust or
pay any expenses whatsoever in connection therewith, except as
provided by the terms of the Collective Bargaining Agreements
between the collective bargaining associations and the City and
the terms of this Trust Agreement. Article VIi, Section 1, page
22. [d.
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D. - The Amount Owed by the City to the PF VEBA For Fiscal Year 2012.

According to its consistent practice, the Trustees of each Board hired an
actuarial firm to prepare the annual actuarial valuation for the PF VEBA.

The actuary computed the City’s required contribution to the PF VEBA Trust to
be $4,381.269.00, or 44.65% of valuation payroll. See pp 2-3 of Exhibit E. Plaintiff
calculated this sum, based on payrolt data from the City, to be $3,473,823.28. The
payroll was calculated in the same manner as stated above, based on the City’s

outsourcing of police and fire personnel during the subject fiscal year.

E. Executive Order 225

In its motion for summary disposition, Ponfiac claimed it was no-t obligated to
pay into the PF VEBA pursuant to Executive Order 225, which became effective
August 1, 2012, seven (7) days before Plaintiff filed its complaint. Pontiac did not raise
this argument as an affirmative defense.

Executive order 225 sought to unilaterally amend the PF VEBA Trust so that the
City was no longer required fo make an annual contribution, as determined by an
actuary, o the PF VEBA Trust. See Executive Order 225, Exhibit F.

Plaintiff believes that the Emergency Manager is precluded by law from
unilaterally amending the Trust Document.

Plaintiff also believes that this Executive Order violates the terms of the Trust
and is not permitted by the Emergency Manager Law in effect at the time the executive

orders were issued, known as Public Act 4.
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Plaintiff also believes this executive order cannot be applied retroactively fo
extinguish a debt owed by the City and that was past due before the order was

entered.

LAW AND ARGUMENT

1. DEFENDANT’'S FAILURE TO PAY ITS ANNUAL CONTRIBUTION TO THE
PF VEBA VIOLATES THE TRUST AND CiTY ORDINANCE

A.  Standard of Review.

As this appeal is from an order granting summary disposition, appellate review

is de novo. Spiek v Department of Transportation, 456 Mich 331, 337 (1998).

B. Controlling Standards of Law

The City codified its PF VEBA Trust Agreement as an Ordinance. The City is
obligated to make annua! contributions for certain health care benefits for eligible
pariicipants according to the terms of the Ordinance. The Ordinance requires the City
to make certain contributions to the Trust, as follows:

Article 1, Section 3: Contributions - The term
“contributions” as used herein, shall be mean the
payment required to be made to the frustees and to
the Trust Fund by the City under the authority such as
Ordinance or City Council resolution or under any
applicable existing collective bargaining agreemenis
or any future collective bargaining agreements for the
purpose of providing group health hospitalization and
dental and optical and group life insurance for
employees, retirees, and beneficiaries covered by the
Plan. See pp 2-3, See Exhibit D.

See also, Article 3, Section 1. See pp 6-7 of Exhibit D, |
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Further, the Trust pemmits the Trustees to compel and enforce
payments of contributions as foilows:

Article 3, Section 2: The Trustees may compel and
enforce payments of contributions in any manner they
deem proper. The Trustees may make such
additional rules and regulations for the enforcement of
the collection payments as they deem proper.

Section 3. As regards all payments fo this trust fund,
time is of the essence. The parties recognize that the
regular and timely payments of contributions are
gssential to the operation of the trust and the
providing of benefits under various insurance
programs. See pp 7-8, Exhibit D.

Further, the Ordinance obligates the City to pay the Trust's attorney’s fees for
the instant suit, as follows:

Article 3, Section 4: The Trustees shall establish a uniform
system for the timely transmission of required reports and
contributions from the City on behalf of participants. The
Trustees shall have the right and duty to enforce payment of
all confributions provided for in the collective bargaining
agreement and the performance of all obligations provided in
this Trust. ...in a suit or action brought by the Trustees
commenced pursuant to this section, the parly in default
agrees to pay all costs and expenses, including reasonabie
attorneys’ fees. See pg 8, Exhibit D.

SULLIVAN, WARD, ASHER & PATTON, P.C.

C. Application of Law

The Ordinance clearly required the City to make all appropriate confributions
owed to ensure the payment for health care expenses incurred by eligible retirees. The

City violated the Ordinance by failing to pay its entire annual contribution for fiscal year

2011-2012. Summary disposition is appropriate and judgment should enter against

Defendant in the amount of the unpaid balance.

RECELYVED by Michigan Court of Appeals 11/18/2013 12:27/:02 PM
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. DEFENDANT’S FAILURE TO PAY ITS ANNUAL CONTRIBUTION TO THE
PF VEBA CONSTITUTES A BREACH OF ITS CONTRACT WITH
PLAINTIFFS

A. Standard of Review.

As this appeal is from an order granting summary disposition, appellate review
is de novo. Spiek v Department of Transportation, 456 Mich 331, 337 (1998).

B. Conftrolling Standards of Law

An unambiguous contractual provision reflects the parties’ intent as a maitter of

law and “if the’ language of the contract is unambiguois; we construe and enforce the |

contract as written.” Quality Prods & Congcepts Co. v. Nagel Precision, Inc., 469 Mich
362, 375 (2003). Thus, Court's may not impose an ambiguity on clear contract
language, Grosse Poinfe Park'v Mich Muni Liab & Prop Pool, 473 Mich 188, 198
(2005).

The language of the PF VEBA Ordinance/Trust document evidence that the
City is obligated to pay all sums due and owing through the City’s annual contribution
for fiscal year 2011-2012 to ensure that Plaintiff can pay retiree health care benefits to
police and fire employees through the City's annual contribution for fiscal year 2011-
2012,

C. Application of Law

The City's breach of this contract has caused significant damages to Plaintiff.
Most significantly, the failure to pay negatively affects the Systems’ fund to liability
ratio and creates an unfunded liability. In short, the non-payment ensures that
Plaintiffs could not meet their health care benefit obligations as of today’s date.

Summary disposition in favor of Plainiiff is appropriate.
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. DEFENDANT’S FAILURE TO PAY ITS ANNUAL CONTRIBUTION TO THE
PF VEBA VIOLATES MICHIGAN’S CONSTITUTION.

A Standard of Review.

As this appeal is from an order granting surﬁmary disposition, appellate review
is de novo. Spiek v Department of Transporiation, 456 Mich 331, 337 (1996).

B. Controlling Standards of Law

Any accrued financial benefits of a public retirement system pension plan are,
hy constitutional mandate stated in Const. 1963, Arficle XI, Section 24, a contractual
obligation that cannot be diminished or impaired. This séction of the Constitution
requires that benefits arising out of account of service rendered in éach year be

funded during that year.
Michigan’s Const. Article 9 §24 provides as follows:

Public Pension Pians and Retirement Systems. Obligation. The
accrued financial benefits of each pension plan ‘and retirement
system of the State and its political subdivisions shall be a
contractual obligation thereof which shall not be diminished or
impaired thereby.

Financial benefits, annual funding. Financial benefits arising on
account of service rendered in each fiscal year shall be funded

during that year and such funding shall not be used for financing
unfunded accrued liabilities. (Emphasis added).

The Trust expressly states that all benefits paid by the City are constitutionally
protected. The Trust provides as follows:

Article 2. Establishment of Trust, Section 1:

The purpose of this Trust Fund known as the City of Pontiac
Police and Fire Retirees Prefunded Group Health Plan and

Wd ¥S:¥0'T STOZ/7/9 DSIN Ad AIAIFO3Y
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Trust is to provide health and insurance benefits to eligible
participants and beneficiaries of the Plan establishing in
accordance with the terms of the Trust Fund. The grantor
intends the benefits provided by this Trust to be
considered a benefit guaranteed by Article 9, Section 24
of the State of Michigan Constitution.

(Emphasis added) See pg 5 of Trust, Exhibit D.

C. Application of Law

The City failed to pay its annual confribution to the PF VEBA fof fiscal year July
1, 2011 - June 30, 2012. The City’s failure to pay its employer contribution to the PF
VEBA is a violation of Article 9 Section 24 of Michigan's constitution. The annual
contribution was calculated to be 44.65% of payroll, or $3,473,923.28. That
requirement was communicated to the City, which did not pay the bélance owed.
Summary disposition is appropriate since Plaintiffs are entitled to a judgment in this
amount.

D. Defendant’s Reliance on Studier in Misplaced - Executive Order 225

is Unlawful Since it Violates Michigan’'s Constitution and Breaches
an Express Contract

Defendant’s reliance on Studier v. Michigan Public Schools Refirement Board

472 Mich. 642 (2005) is misplaced. In Siudier, the Supreme Court examined a

statutorily created retirement.system. In Studier, there was no contractual promise to |

pravide a certain level of health benefits. The Court went on to hold that Michigan's
legislatures are free to enact laws that contradict what was done by a prior legislature.
Therefore, one legisiature’s reduction in previously determined health benefits did not
violate Michigan’s Constitution. If the Studier matter involved the contractual promise

fo provide benefits, like here, the matter would likely have been decided differently.

10
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In the instant matter, the VEBA Trust expressly provides that heatth care
benefits are intended fo be constitutionally protected benefits. See pg. 4, Exhibit D.
There is a contractual promise to provide a level of benefits to police and fire retirees
who are eligible for the VEBA. In fact, the Trust and Collective Bargaining Agreemenis
expressly state that different types of policies could be lobtained, but they must be
comparable or superior to what was provided in 1996.

Therefore, Studier is of no help to Defendant. The health care benefits are
constitutionally protected because there was a contractual promise to make them so.

In fact, the Stfudier opinion supports Plainiiffs argument that the benefits are
constitutionally protected. In Studier, the Court held that in order for a s_tatute fo form-
the basis of a contract, the statutory language must be plain and susceptible of no
other reasonable construction than the legislature intended fo be bound to a contract.
Id. at 662. The Studier Court noted that historically;, courts were reluciant {o infer a
contractual obligation on legislation. The Court noted that this reluctance is grounded
in the realization that it is easy enough for a statute expliciily to authorize a contract or
say explicitly that the benefits are contractual promises. Id. at 663.

The Studier Court noted that the statutqry language did not contain plain
language indicating that the iegislatufé intended.to be bound by a contra.ct.- For
example, the legislature did not use contractual terms like contract, covenant or vested
rights. Id. at 663-664. Further, the legislature did. not adbpt a policy requiring a
particular health plan nor did it preclude a particular health plan. Id. at 664. Also, the
legistature did not authorize a plan containing specific deductibles and co-pays.

Further, the statute did not provide that any changes would only apply to a specific

11
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class or group of retirees. id. at 665. Thus, the Studier Court held that because there
was an absence of clear and unequivocal language showing an intent fo contract, the
Court would not disturb a legislaiure’'s amendment of the retirement system’s statute.
Id. at 685.

In the instant matter, the opposife facts exist. There is a contract which clearly
and unequivocally evidences an intent to contract and to proﬁde those benefits as if
they were constitutionally protected. The Trust incorporates CBAs which do specify
prescription costs, co-pays, deductibles and the types of coverage to be provided. In
short, the analysis in Sfudier requires this Court to find that the City of Pontiac
contracted with VEBA eligible retirees and agreed {o provide a certain level of benefits.

Furthermore, even if the health care benefits were not constitutionally protected,
they were certain proiected by the terms of the Trust, specifically language that
guaranieed these benefits as constitutionally protected. Defendant has set forth no
rationale for how an emergency manager could breach a frust, codified as an
ordinance, when his predecessors promised to provide a certain level of benefits.
Clearly, these Executive Orders breach that contractual promise and violate the

Ordinance which codifies that contract.

12
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V. EXECUTIVE ORDER 225 VIOLATES THE EMERGENCY MANAGER
LAW -P.A. 4

A. Standard of Review.

As this appeal is from an order granting summary disposition, appellate review
is de novo. Spiek v Depariment of Transportation, 456 Mich 331, 337 (1938).

B. Controlling Standards of Law

i. Executive Order 225 is not temporary and it singles out one
class of employees

MCL 141.1519 set forth the powers of an emergency manager. This provision
exists within what is collectively referred to as PA 4, the Emergency Manager Law.
This law was suspended on August 8, 2012 when a requisite number of signatures to
place the issue on a ballot referendum were obtained. Michigan's voters then voted 1o
repeal Public Act 4. Michigan’s legislature subsequently reviséd the Act, now known
as PA 436, which is scheduled to become effective approximately April 1, 2013.

The enumerated powers of an emergency manager permit the modification of
an existing collective bargaining agreement under several conditions. One of these
conditions is that the medification must be temporary and does npt farget specific
classes of employees. These orders are clearly not temporary. MCL 141.1518(K)(4).
The orders are not limited in scope and will exist in perpetuity. Additionally, the
amendment violates the Emergency Manager Act because it is “(1) not temporary; and
(2) is directed at a specific class of employees.” The Executive Order 225 specifically
states that its infent is to stop paying the City’s annual contribution into the VEBA Trust

for several years. This is the opposite of temporary. Further, it applies only to those
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retirees who retired after August 22, 1996, a specific class of employees. The
Executive Orders only apply o those police and fire retirees who are eligible for the
VEBA. The VEBA-eligible members constitute one poriion of the police and fire
retirees. Clearly, the Emergency Manager singled out these Individuals by terminating
payment into the PF VEBA.

il Executive Order 225 should not be applied retroactively

The City's annual contribution to the P VEBA for fiscal year 2012 was due no

 later than Juﬁe 30, 2012. On July 1, 2012, the amount was past due. On August 1,

2012, the Emergency Manager issued Executive Order 225 and is now arguing that
this Order terminates the City’s obligation to pay into the VEBA Trust. This Executive
Order should not be applied retroactively. The Emergency Manager should not be
permitted to retroactively extinguish an existing, and past due, debt through an
Executive QOrder.

MCL 141.1519 sets forth the enumerated powers of an emergency manager.
Admittedly, the emergency manager has the ability to reject or modify a contract. MCL
141.1519(1)(k). Fusther, the emergency manager can enter into agreernents‘ with
creditors, MCL 141.1519(1)(w).

However, Defendants are unaware of any precedent giving ah emergency

manager authority to refroactively extinguish a debt. Although there are few reported

cases on this relatively new fopic, all of the cases found by Plaintiff's counsel involve

situations where an emergency manager issued an executive order modifying a
contract on a prospective basis. In NCO Acquisition LLC v Snyder, 2012 U.S.Dist

LEXIS 141725 (E.D. Mich., September 29, 2012), a property manager challenged an
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emergency managers modification of lease agreements. The modification was
conditional (it gave the emergency manager the authority to ferminate a iease earty, if
he so chose subsequent to entry of the order) and was applied on prospective basis.

in Weich v Brown 2013 U.S.Dist. LEXIS 45681 (E.D. Mich. March 29, 2013),

the parties litigated the Flint emergency managers modification of collective

bargaining agreements which would have reduced retiree health care benefits. The

Court entered an injunction which stopped these prospective changes fo retiree health
care.

In City of Pontiac Retired Employees v Cily of Pontiac 2012 U.S. Dist. LEXIS
98858 (E.D. Mich. July 17, 2012), a group of retirees challenged the Pontiac
emergency managers modification of collective bargaining agreements which would
reduce health care on a prospective basis.

C. Application of Law:

Plaintiff believes that, according to the ferms of the Trust, the Emergency
Manager is precluded by law from unilaterally amending the Trust Document.

Plaintiff also believes that this Executive Order violates the terms of the Trust
and is not permitted by the Emergency Manager Law in effect at the time the executive
orders were issued, known as Public Act 4. Executive Order 225 singles out police
and fire retirees who retired after August 22, 1996. Further, If also fails because it is
not temporary. Respectfully, the trial court erred by stating that “temporary” could exist
for 20 years. See pg. 24 of Exhibit B.

Respecifully, the trial court erred when it determined the executive order to be

lawful because the emergency manager is the Governor's agent and because the
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—

Treasurer approved the order. The trial court failed fo focus on whether the order

singled out a class of employees and whether an order with no termination date could

be temparary.

Plaintiff also believes this executive order cannot be applied retroactively o
extinguish a debt owed by the City and that was past due before the order was
entered.

There is no language within case law precedent or Public Act 4 which suggests
that an emergency manager can issue executive orders which terminate debt.
However, this is exactly what the City is attempting fo do in this matter. If
hypothetically, the waste management contractor for the City of Pontiac was owed a
sum of money pursuant to contract, and the City issued an executive order terminating
the City’s obligation fo pay that contract, such an executive order would not pass
muster. PA 4 provides many teols for an emergency manager io fix the finances of a
municipality or school district. However, it does not give the power to “erase” past due

debts.

16
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CONCLUSION .

For the foregoing reasons, Plaintiif-Appellant respectfully requests that this
Honorable Court REVERSE the trial court’s May 10, 2013 Order and Grant summary

disposition in favor of Plaintiff-Appelfant.

Respectfully submitted,

SULLIVAN, WARD,
ASHER & PATTON, P.C.

By: [sf Matthew |, Henzi
MATTHEW |. HENZI (P57334) -
Attomey for PlaintifffAppellant
1000 Maccabees Center
25800 Northwestern Highway
Southfield, Ml 48075-1000
(248) 746-0700

Dated: November 18, 2013

W13r7942.D0C
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EXHIBIT I

Board of Trustees of the City of Pontiac Police and Fire Retiree
Prefunded Group Health and Insurance Trust v City of Pontiac
COA No. 316418

DEFENDANT/APPELLANT’S APPLICATION FOR LEAVE TO APPEAL

Wd ¥S:¥0'T STOZ/7/9 DSIN Ad AIAIFO3Y



STATE OF MICHIGAN

COURT OF APPEALS

BOARD OF TRUSTEES OF THE CITY OF FOR PUBLICATION
PONTIAC POLICE AND FIRE RETIREE March 17, 2015
PREFUNDED GROUP HEALTH & 9:05 a.m.
INSURANCE TRUST,
Plaintiff-Appellant,

v No. 316418

Qakland Circuit Court
CITY OF PONTIAC, LC No. 2012-128625-CZ

Defendant-Appellee.

Before: MARKEY, P.J., and OWENS and FOrRT HooD, JJ.
PER CURIAM,

Plaintiff Board of Trustees of the City of Pontiac Police and Fire Retiree Prefunded
Group Health and Insurance Plan (trustees) appeals by right Oakland Circuit Judge Daniel
Patrick O’Brien’s order granting defendant’s motion for summary disposition as to plaintiff’s
complaint to require the city to pay its required annual contribution to the trust for the fiscal year
ending June 30, 2012. The trust was established in 1996 as a tax exempt voluntary employees’
beneficiary association (VEBA), 26 USC 501(c}9), to hold the contributions of police and
firefighter employees and those of the city pursuant to collective bargaining agreements (CBAs)
between the city and the various unions of the city’s police officers and firefighters. The trust
held and invested these contributions to provide health, optical, dental, and life-insurance
benefits to police and fire employees who retired on or after August 22, 1996, as required by the
various CBAs. At issue is the efficacy of Executive Order 225 issued on August 1, 2012,
pursuant to § 19(1)(k} of 2011 PA 4, MCL 141.1519(1)(k), by the city’s emergency manager
(EM), Louis H. Schimmel, which purported to amend the trust to remove the city’s annual
obligation to contribute to the trust agreement “as determined by the Trustees through actuarial
evaluations.” The trial court accepted defendant’s argument that the city’s EM properly
modified the city’s obligation to contribute to the trust for the fiscal year ending June 30, 2012,
by modifying the existing CBAs between the city and police and firefighter unions. The trial
court also ruled that plaintiff’s claim under Const 1963, art 9, § 24, was without merit pursuant to
Studier v Michigan Pub Sch Employees Retirement Bd, 472 Mich 642; 698 NW2d 350 (2005).
We conclude, even assuming that Executive Order 225 was properly adopted pursuant to
§ 19(1)(k), that it did not retroactively eliminate the city’s obligation to contribute to the trust for

-1-
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the fiscal year ending June 30, 2012, consequently, we reverse and remand for further
proceedings.

[. FACTUAL AND PROCEDURAL BACKGROUND

On August 8, 2012, the Board of Trustees of the City of Pontiac Police and Fire
Retirement System and plaintiff trustees filed their complaint in circuit court asserting that
defendant funded the City of Pontiac Police and Fire Retirement System (PFRS), which provided
retirement benefits to retired police and fire employees. In addition, plaintiffs asserted that
defendant funded the trust, a tax-exempt VEBA, 26 USC 501(c)(9), which provided health,
optical, dental, and life-insurance benefits to police and fire employees who retired on or after
August 22, 1996. The trust is administered by its board of trustees comprised of five members
consisting of the city’s mayor, the city’s finance director, and a firefighter, a police officer, and a
fifth trustee selected by the other trustees, who could be a participant in the trust. Art IV, § 1.
Plaintiffs alleged that defendant, through its EM, failed to pay its required contribution to the
trust for the fiscal year between July 1, 2011 and June 30, 2012, which was actuarially
determined to be $3,473,923.28, The trust includes the following relevant provisions:

ARTICLE I

Definitions

* k%

Section 3: Contributions - The term Contributions as used herein, shall
mean the payment required to be made to the Trustees and to the Trust Fund by
the City under the authority such as ordinance or City Council resolution or
under any applicable existing Collective Bargaining Agreements or any future
Collective Bargaining Agreements for the purpose of providing group health,
hospitalization and dental and optical and group life insurance for employees,
retirees and beneficiaries covered by the Plan.

¥ ok ¥

ARTICLEII
Establishment of Trust

Section 1: The purpose of this Trust Fund . . . is to provide health and
insurance benefits to eligible participants and beneficiaries of the Plan . ... The
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Grantorl'! intends the benefits provided by this Trust to be considered a benefit
guaranteed by Article IX, Section 24 of the State of Michigan Constitution.

* % ok

ARTICLE TIT

Contributions to the Trust Fund

Section 1: {(a) The City-Employer shall be required to pay to the Trust
Fund such amounts as the Trustees may determine are actuarially certified and are
actuarially necessary to fund the Trust and provide benefits provided by the Plan
consistent with actuarial valuations and calculations made by the Actuary for the
Trust to result in a Prefunded Plan,

Such contributions shall also be made in accordance with the Collective
Bargaining Agreements between the collective bargaining associations and the
employer City and this Trust Agreement, and such other regulations of the Board
of Trustees as are not inconsistent with the aforesaid authority.

(b) In addition to the amounts paid by the City on behalf of Participants as
set forth above and in the Collective Bargaining Agreements, the City shall
contribute to the Trust Fund such additional moneys which together with those
coniributions and return on investments shall be sufficient to fund the benefits
provided on a sound actuarial basis. Participants shall contribute those amounts
required for additional extended Family Riders in effect as of 8-22-96 and
otherwise as determined by the trustees,

* ok ¥k

Section 2. The Trustees may compel and enforce payments of
contributions, in any manner they deem proper. The Trustees may make such
additional rules and regulations for the enforcement of the collection payments as
they deem proper.

* ok ok

ARTICLE V

Powers and Duties of the Trustees

* ok ok

! “Grantor” is undefined but the “declaration of trust and agreement” is stated to be by the city
and the trustees of the trust and is signed by the city’s mayor and finance director in that capacity
and also in the capacity as trustees and by the other two original trustees.

23-
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Section 2: The Trustees shall carry out the purposes of this Trust
Agreement, and may maintain any health benefit programs and insurance policy
or policies now in force and effect and available to Police and Fire retirees of the
City of Pontiac or may substitute other comparable or superior policies in licu
thereof. In providing group life insurance to the Participants of this Plan so as to
effectuate the purposes of this Trust Agreement, the Trustees shall be bound by
the terms of this Trust Agreement and any applicable Collective Bargaining
Agreements between the City and the collective bargaining associations and shall
comply with all applicable laws.

L
ARTICLE VII

Liabilities of the Parties

Section 1: The City shall not be liable for payment to the Trust of any
amounts other than those required of it by this Trust Agreement or any applicable
Collectible Bargaining Agreement. The City shall not be liable to make
contributions to the Trust or pay any expenses whatsoever in connection.
therewith, except as provided by the terms of the Collective Bargaining
Agreements between the collective bargaining association and the City and the
terms of this Trust Agreement. . . .

* % %

ARTICLE X
Amendments

Section 1: The provisions of this Declaration of Trust and Agreement may
be amended at any time, by (A) collective bargaining between the collective
bargaining associations identified in Article 1, Section 8 and the City of Pontiac
(B) by a unanimous vote of the five (5) Trustees, concurred in by the City Council
of the City of Pontiac provided, however, that such Amendments are not
inconsistent with any applicable Collectible Bargaining Agreements and do not
adversely affect the tax exempt status of the 501(c)9 Trust. ... [Declaration of
Trust, executed January 30, 1997 (emphasis added).]

Although the plain language of the trust does not directly state when a required
contribution is due, plaintiff asserts and defendant agrees that the actuarial required contribution
to the trust for the fiscal year commencing July 1, 2011 and ending June 30, 2012, was due on or
before June 30, 2012, 1t is also undisputed that during the fiscal year ending June 30, 2012, the
city’s EM entered termination collective bargaining agreements with the various police and
firefighter unions. The city also centracted to receive police services from QOakland County
effective August 1, 2011, and fire services from Waterford Township, effective February 1,
2012,
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On August 1, 2012, the city’s EM issued Executive Order (EQ) 225 that purported to
amend the trust pursuant to MCL 141.1519(1)(k) of 2011 PA 4, to terminate the city’s annual
actuarially required contribution to the trust for fiscal year ending June 30, 2012. The order read
with respect to its substantive provision as follows:

Article TIT of the Trust Agreement, Section 1, subsections (a) and (b) are
amended to remove Article III obligations of the City to continue to make
contributions to the Trust as determined by the Trustees through actuarial
evaluations,

The Order shall have immediate effect.

The issuance of EO 225 was preceded by the EM’s letter of July 10, 2012 to State
Treasurer Andrew Dillon, seeking concurrence in the EM’s plan to invoke the authority of
§ 19(1)(k) of PA 4 to modify the trust by modifying existing CBAs to eliminate the city’s
obligation to contribute to the trust. The letter outlined provisions of the trust regarding
contributions, art 111, §§ (1)(a) & (b), and its provisions regarding amendments, art X, § (1), The
EM also stated in the letter that he “anticipated that the City will be required by the Trustees of
the VEBA to contribute $3,915,371 during the fiscal year ending June 30, 2013.”

In further making the case for the exercise of authority under § 19(1)(k) of PA 4, the EM
wrote that he was unable to negotiate with local police and firefighter unions because the city
had contracted for police and firefighter services, and the local unions no longer existed. The
EM also noted that amendment of the trust by unanimous action of the trustees under arf X
would not occur. The EM observed that “[u]nless action is taken to eliminate the VEBA
contribution obligation the City anticipates that it will not be able to make the annual
contribution required by the Trustees in June 2012, and for subsequent years thereafter.” The
EM also noted the termination of the city’s obligation to the trust for the fiscal year ending June
30 2012, would not create a hardship because the trust had sufficient assets to fund retiree
insurance benefits for “a significant number of years going forward.” The EM then stated that
the *“amount saved in the fiscal year beginning July 1, 2012, by a modification of the collective
bargaining agreements obligations of the trust will significantly contribute to the City’s ability to
make the contributions to all other retirees and employees for healthcare benefits for the fiscal
year beginning June [sic] 1, 2012, and thereafter.” The EM concluded his request for authority
by noting: “Time is of the essence. The new fiscal year starts July 1, 2012, In order to have
maximum impact on the 2012/2013 fiscal year given the time frames of the notice Trustees of
this action, I urge prompt consideration for this request.”

The State Treasurer responded to the EM’s July 10, 2012 letter in a letter dated July 16,
2012, In his letter, the State Treasurer outlined the “general economic problem” facing the city.
The State Treasurer also reviewed the requirements of § 19(1)(k) of PA 4 to “reject, modify, or
terminate one or more terms and conditions of an existing collective bargaining agreement.” The
State Treasurer also found with respect to the EM’s request that the four conditions of MCL
141.1519(1)(k) had been satisfied. The State Treasurer approved the proposed modification
without stating to which fiscal year it would commence but stated that the changes “can save the
City approximately $3.9 million annually ... .”

5
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The EM issued Executive Order 225 on August 1, 2012, providing that it “have
immediate effect.” On August 8, 2012, plaintiff filed its complaint alleging, with respect to
defendant’s failure to pay its actuarially required contribution to the trust, in Count 11, a violation
of Const 1963, art 9, § 24; in Count IV, a violation of an ordinance; and in Count VI, breach of
contract, Plaintiff only challenged defendant’s failure to pay its required contribution to the
Trust for the fiscal year July 1, 2011 through June 30, 2012, The other counts in plaintiff’s
complaint related to defendant’s failure pay its required contribution to the Pontiac Police and
Fire Retirement System. On March 21, 2013, the parties stipulated to dismissing these claims,
apparently because the claims had been settled.

On March 6, 2013, defendant moved for summary disposition. In relevant part,
defendant argued that Count IT was meritless because our Supreme Court held in Studier, 472
Mich 642, that Const 1963, art 9, § 24 does not apply to healthcare benefits. Defendant argued
that Count IV was meritless because 2011 PA 4 authorized the emergency manager to amend
city ordinances, and Count V1 was meritless because 2011 PA 4 authorized the emergency
manager to modify an existing collective bargaining agreement.

At the conclusion of the motion hearing, the trial court decided to grant defendant’s
motion for summary disposition in accordance with defendant’s legal arguments. On May 14,
2013, the trial court entered its order granting defendant’s motion for summary disposition,
Plaintiff now appeals by right.

II. STANDARD OF REVIEW

Although the trial court did not identify under which subrule it granted summary
disposition, we review the trial court’s decision under the standard applicable to MCR
2.116(C)(10} “because the trial court’s consideration went beyond the parties’ pleadings.”
Kosmalski v 8t John’s Lutheran Church, 261 Mich App 56, 59; 680 NW2d 50 (2004). As with
all such motions, we review de novo a trial court’s decision regarding a motion for summary
disposition under MCR 2.116(C)(10), which tests the factual sufficiency of a claim. Corley v
Detroit Bd of Ed, 470 Mich 274, 277-278; 681 NW2d 342 (2004). The trial court in deciding the
motion must view the substantively admissible evidence submitted up to the time of the motion
in a light most favorable to the party opposing the motion. Maiden v Rozwood, 461 Mich 109,
121; 597 NW2d 817 (1999). Summary disposition may be granted if there is no genuine issue of
any material fact and the moving party is entitled to judgment as a matter of law. West v Gen
Motors Corp, 469 Mich 177, 183; 665 NW2d 468 (2003). “A genuine issue of material fact
exists when the record, giving the benefit of reasonable doubt to the opposing party, leaves open
an issue upon which reasonable minds might differ.” Id.

The proper interpretation of a contract and the legal effect of one of its clauses are legal
questions reviewed de novo. Rory v Continental Ins Co, 473 Mich 457, 461, 464; 703 NW2d 23
(2005). When determining the meaning of a contract, a court must assign undefined words in the
contract their “plain and ordinary meaning that would be apparent to a reader of the instrument.”
Id. at 464. A dictionary may be consulted to ascertain the plain and ordinary meaning of words
or phrases as they would appear to a reader of the contract. Citizens Ins Co v Pro-Seal Serv
Group, Inc, 477 Mich 75, 84; 730 NW2d 682 (2007). After ascertaining the meaning of a
contract’s terms, “a court must construe and apply unambiguous contract provisions as written.”

-6-
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Rory, 473 Mich at 461. Any other legal questions relating to interpretation of the contracts at
issue or pertinent statutes arc also reviewed de novo. Studier, 472 Mich at 649; Gen Motors
Corp v Dep’t of Treasury, 290 Mich App 355, 369; 803 NW2d 698 (2010).

HI. ANALYSIS
A.REPEAL OF PA 4

2011 PA 4 was “suspended” on August 8, 2012, by the State Board of Canvassers’
certification of the sufficiency of the referendum petitions regarding the act filed on February 29,

2012. See Const 1963, art 2, § 9; MCL 168.477(2); Stand Up For Democracy v Secretary of

State, 492 Mich 588, 595 n 3, 598, 619-620; 822 NW2d 159 (2012); OAG, 2011-2012, No.
7267, p 72, 78 (August 6, 2012).2 The State Board of Canvassers’ certification on November 26,
2012, of the fall general election results disapproving 2011 PA 4 had the effect of repealing the
act and reviving the Local Government Fiscal Responsibility Act, 1990 PA 72, MCL 141.1201 ef
seq., cffective on the suspension of 2011 PA 4. See Martin v Murray, __ Mich App __;
NW2d  (Docket No. 319509, January 20, 2015), slip op at 2-3; see also Ir re Detroit, 504 BR
191, 216; 2013 Bankr LEXIS 5120 (Banker ED Mich, 12/5/2013), citing Davis v Roberts,
unpublished order of the Court of Appeals, entered November 16, 2012 (Docket No. 313297).
The revived 1990 PA 72 was repealed and replaced by 2012 PA 436, MCL 141.1541 et seq.,
effective March 28, 2013. Sec Martin, slip op at 2-3; In re Detroir, 504 BR at 216, 250.

The parties do not discuss the effect of the suspension of PA 4 one week following the
issuance of Executive Order 225 on August 1, 2012. Their arguments assume, however, that the
EM’s actions pursuant to PA 4 before its suspension, provided the actions comport with the act’s
terms, remain valid and enforceable, We agree. See Minty v Bd of State Auditors, 336 Mich
370, 390-391; 58 NW2d 106 (1953), quoting Cusick v Feldpausch, 259 Mich 349; 353; 243 NW
226 (1932), quoting 1 Lewis” Sutherland Statutory Construction (2d ed}, § 284:

A law can be repealed by the law-giver; but the rights which have been
acquired under it while it was in force do not thereby cease. It would be an act of
absolute injustice to abolish with a law all the effects which it had produced. This
is a principle of general jurisprudence; but a right to be within its protection must
be a vested right. It must be something more than a mere expectation based upon
an anticipated continuance of the existing law. It must have become a title, legal
or equitable, to the present or future enjoyment of property, or to the present or
future enforcement of a demand, or a legal exemption from a demand made by
another. |Emphasis added; see also Peters v Goulden, 27 Mich 171 (1873).]

The legislature has similarly provided that the repeal of a statute will not affect a penalty,
forfeiture or liability incurred before the statute’s repeal.

2 Opinions of the Attorney General are not binding, but we find OAG, 2011-2012, No. 7267, p
72, 78 (August 6, 2012) persuasive. See Martin v Murray, _ Mich App __; _ NW2d __
(Docket No. 319509, Januvary 20, 2015), slipop at 2, n 2.

-
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The repeal of any statute or part thereof shall not have the effect to release
or relinquish any penalty, forfeiture, or liability incurred under such statute or any
part thereof, unless the repealing act shall so expressly provide, and such statute
and part thereof shall be treated as still remaining in force for the purpose of
instituting or sustaining any proper action or prosecution for the enforcement of
such penalty, forfeiture or liability. [MCL 8.4a.]

Consequently, we conclude that if the EM validly acted pursuant to the authority of 2011
PA 4 to amend existing CBAs such that the terms of trust were modified to remove the city’s
actuarially required contribution to the trust for the fiscal year ending June 30, 2012, then such
action remains valid and enforceable despite the subsequent repeal by referendum of the act,

B. CONST 1963, ART 9, § 24

Count Il of plaintiff's complaint alleges a violation of Const 1963, art 9, § 24, which
reads in its entirety as follows:

The accrued financial benefits of each pension plan and retirement system
of the state and its political subdivisions shall be a contractual obligation thereof
which shall not be diminished or impaired thereby,

Financial benefits arising on account of service rendered in each fiscal
year shall be funded during that year and such funding shall not be used for
financing unfunded accrued liabilities.

“These two clauses unambiguously prohibit the state and its political subdivisions from
diminishing or impairing ‘accrued financial benefits,” and require them to fund ‘accrued
financial benefits’ during the fiscal year for which corresponding services are rendered.”
Studier, 472 Mich at 649, But the Court also held that “health care benefits are not ‘accrued
financial benefits’ and, thus, are not protected by Const 1963, art 9, § 24.” Id. at 670.

Plaintiff does not dispute the holding of Studier, but it does argue its claim in the instant
case is distinguishable because Article II of the trust reads in relevant part: *“The grantor intends
the benefits provided by this Trust to be considered a benefit guaranteed by Article 9, Section 24
of the State of Michigan Constitution.” Therefore, plaintiff argues, the plain language of the
trust elevates otherwise unprotected health-care benefits to the protection of Const 1963, art 9, §
24. Plaintiff’s argument is not premised on the first clause of Const 1963, art 9, § 24; plaintiff
asserts that defendant violated the second clause of Const 1963, art 9, § 24 by refusing to fully
fund the retirees’ future group health-care insurance benefits en an annual basis.

The trial court correctly dismissed this claim. As explained by the Court in Studier, the
threshold question regarding whether the funding requirement of the second clause of Const
1963, art 9, § 24 applies is whether “accrued financial benefits” are at issue. Studier, 472 Mich
at 653.

Specifically, the first clause contractually binds the state and its political
subdivisions to pay for retired public employees’ “accrued financial benefits . . .
>’ Thereafter, the second clause seeks to ensure that the state and its political
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subdivisions will be able to fulfill this contractual obligation by requiring them to
set aside funding each year for those “financial benefits arising on account of
service rendered in each fiscal year ... .” {/d. at 654.]

So, because the funding requirement of the second clause of Const 1963, art 9, § 24 only applies
to “accrued financial benefits,” and prefunding insurance for future health care benefits are not
“accrued financial benefits,” Studier, 472 Mich at 654, 670, it follows that the second clavuse of
Const 1963, art 9, § 24 does not apply in this case. Moreover, even if it applied, the second
clause of Const 1963, art 9, § 24 does not guarantee any particular method of funding accrued
liability of future benefits. Shelby Twp Police & Fire Ret Bd v Shelby Twp, 438 Mich 247, 254;
475 NW2d 249 (1991); Kosa v State Treasurer, 408 Mich 356, 371-372; 292 NW2d 452 (1980).
The trial court correctly concluded that plaintiff’s constitutional claim lacked merit.

C. ORDINANCE VIOLATION

Count IV of plaintiff’s complaint alleges violation of an ordinance. Plaintiff does not
identify which ordinance defendant allegedly violated. Rather, plaintiff only cites the provisions
of the trust instrument obligating defendant to financially contribute to the trust. Defendant’s
alleged violation of these provisions would be properly categorized as breach of contract.
“[Wlhere a party fails to cite any supporting legal authority for its position, the issue is deemed
abandoned.” Prince v MacDonald, 237 Mich App 186, 197; 602 NW2d 834 (1999).

Moreaver, our research has uncovered no local ordinance concerning health care benefits
for retired police and firefighters. Chapter 92 of the Pontiac Municipal Code is titled
“Retirement.” The final article, Article IV, §§ 92-101 to 92-125, is titled “Policemen’s and
Firemen’s Retirement System.” Article IV apparently governs the PFRS. We are unable to
identify any city ordinance governing the trust or health care benefits for retired police and
firefighters, nor has plaintiff cited to one. Consequently, we must conclude that the trial court
correctly dismissed plaintiff’s claim regarding an ordinance violation with respect to defendant’s
funding of the trust.

D. BREACH OF CONTRACT

Count VI of plaintiff’s complaint asserts a claim for breach of contract regarding the
actuarial required contribution to the trust for the fiscal year commencing July 1, 2011 through
June 30, 2012, which the parties agree was due on or before June 30, 2012, There is no dispute
that art III, § 1 of the trust obligates defendant to pay annual contributions to the trust that are
determined to be “actuarially necessary” to fund the future health-care benefits of the pertinent
retirees as required by the applicable collective bargaining agreements. Indeed, it was this
significant ongoing liability that prompted the EM to seek the State Treasurer’s authorization to
modify the terms of the trust through the authority of § 19(1)(k) of PA 4, MCL 141.1519(1)(k).

Initially we address whether the EM’s action of issuing EO 225 on August 8, 2012
retroactively eliminates the city’s obligation under the trust and various CBAs that accrued on or
before June 30, 2012. On July 1, 2012 the city’s actuarial required contribution to the trust was
past due. Consequently, without modification, the city’s obligation to fund the trust was
breached on July 1, 2012. See Tenneco, Inc v Amerisure Mut Ins Co, 281 Mich App 429, 458;
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761 NW2d 846 (2008) (a breach of contract occurs when a party fails to perform its contractually
required duties). We note that although a trust is generally distinguishable from a contract, a
promise to place future property in trust may be enforced as a contract right. See 76 Am Jur 2d
Trusts § 250, p 309; 2 Restatement Trusts, 3d, § 41, comment ¢, pp 183-184. Here, reading the
trust as whole, the city’s obligation to fund the trust flows from the pertinent collective
bargaining agreements, and the trust is not an independent contractual obligation. Sec art 1, § 1;
art IT, § 1(a), ct 2; art V, § 2. As stated in art VII, § 1, ““The City shall not be liable to make
contributions to the Trust or pay any expenses whatsoever in connection therewith, except as
provided by the terms of the Collective Bargaining Agreemenis between the collective bargaining
association and the City and the terms of this Trust Agreement.” (Emphasis added).

At oral argument, the parties disagreed whether the EM could retroactively modify the
city’s accrued trust liability but otherwise did not cite to pertinent authority to support their
respective positions. We agree with defendant’s position. Under PA 4, the EM may modify
collective bargaining agreements, and, hence, may modify the city’s obligation to contribute to
the trust. Moreover, the trust itself, art X, § | provides it may be “amended at any time” by
“collective bargaining . . ..” And, after complying with the conditions specified in PA 4, the EM
may ‘reject, modify, or terminate 1 or more terms and conditions of an existing collective
bargaining agreement.” MCL 141,1519(1)(k). Because the parties to a collective bargaining
agreement could apply its modified terms retroactively, we conclude that the EM also could do
so under § 19(1)(k). See Port Huron Ed Ass'n v Port Huron Area Sch Dist, 452 Mich 309, 326,
550 NW2d 228 (1996): “Generally, parties are free to take from, add to, or modify an existing
confract.” While a modification would normally require a “meeting of the minds” of the
contracting parties, id. at 320-327, this requirement is dispensed with where the EM acts
pursuant to the authority of § 19(1)(k). Consequently, assuming the EM properly invoked the
authority granted by PA 4, the EM could retroactively eliminate the city’s actuarial required
contribution to the trust for the fiscal year July 1, 2011 through June 30, 2012.

But the question remains whether Executive Order 225, assuming it were properly
adopted under the authority of PA 4, did, in fact, eliminate the city’s actuarial required
contribution to the trust for the fiscal year July 1, 2011 through June 30, 2012, We conclude it
did not. The plain language of Executive Order 225 provides that the trust is “amended to
remove Article Il obligations of the City fo continue to make contributions to the Trust.”
(Emphasis added.) The term “continue” means to “go on or keep on without interruption, as in
some course or action.” Random House Webster's College Dictionary (1992). Plainly, the term
“continue” relates to present and future action. Further, Executive Order 225 provided it “shall
have immediate effect.” Because Executive Order 225 was adopted August 1, 2012, given
immediate effect and applied to the present of present or future obligations under art III, § 1, by
its own terms, it did not apply to the to the city’s already accrued actuarial required contribution
to the trust for the already ended fiscal year July 1, 2011 through June 30, 2012.

This plain reading of EQ 225 is also supported by the EM’s request for concurrence and
the State Treasurer’s approval of authority granted to the EM to adopt EO 225. In his letter to
the State Treasurer of July 10, 2012, after noting the city’s article III funding obligation, the EM
stated that it was “anticipated that the City will be required by the Trustees of the VEBA to
contribute $3,915,371 during the fiscal year ending June 30, 2013.” (Emphasis added.) While
the EM also mentioned the city’s trust obligation for the fiscal year ending June 30, 2012, he

-10-

Wd ¥S:¥0'T STOZ/7/9 DSIN Ad AIAIFO3Y



wrote that the “amount saved in the fiscal year beginning July 1, 2012, by a modification of the
collective bargaining agreements obligations of the Trust will significantly contribute to the
City’s ability to make the contributions to all other retirees and employees for healthcare benefits
for the fiscal year beginning June [sic] 1, 2012, and thereafter.” (Emphasis added.) The EM
concluded his letter with a request for timely action so as to “have maximum impact on the
2012/2013 fiscal year . . ..” (Emphasis added.) Thus, although not free of all ambiguity, the
July 10, 2012 letter, read as a whole, is a request to amend the city’s trust funding obligation
beginning with the fiscal year commencing July 1, 2012,

Similarly, the State Treasurer’s letter of July 16, 2012, determining that the four
conditions of MCL 141.1519(1Xk) were satisfied and justified the EM’s proposed action,
supports determining that the modification applied to the city’s trust contributions for the fiscal
year of July 1, 2012 to June 30, 2013, and thereafter. The State Treasurer, in finding that MCL
141.1519()(k)(E#)° was satisfied, wrote that “[t]he proposed modification of the collective
bargaining agreements as to retiree health care contributions to a VEBA s reasonable and
necessary’” and “changes to language relating to retiree benefits can save the City approximately
$3.9 million annually . . ..” The EM’s July 10, 2012 letter referred to a similar amount as the
city’s anticipated required contribution to the trust for the fiscal year ending June 30, 2013,

We reverse and remand for further proceedings., We do not retain jurisdiction. No
taxable costs are awarded to either party, a public question being involved. MCR 7.219,

/s/ Jane E. Markey
/s/ Donald 8. Owens
s/ Karen M. Fort Hood

3 MCL 141.1519(1)Kk)(#) provides: “Any plan involving the rejection, medification, or
termination of 1 or more terms and conditions of an existing collective bargaining agreement is
reasonable and necessary to deal with a broad, generalized economic problem.”
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Court of Appeals, State of Michigan

ORDER
Jane E, Markey
. Board of Trustees of the City of Pontiac v City of Pontiac Presiding Judge
i.__': Docket No. 316418 Donald S, Owens
| LC No. 2012-128625-CZ Karen M, Fort Hood

Judges

The Court orders that the motion for reconsideration is DENIED,

siding Judge /
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